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[bookmark: _Toc211849342][bookmark: _Toc218157244]Executive Summary
This Research Paper evaluates the response of the Tasmanian youth justice system to allegations of sexual offending by young people. 
While children and young people are more often recognised as victim-survivors of sexual offending, there is growing concerns about sexual offending by young people. More recently, there has been recognition of the extent of both physical sexual abuse and online sexual offending by young people, and with that recognition, a need to better understand how the youth justice system responds. Harmful sexual behaviour and sexual offending can cause significant and ongoing harm to victim-survivors. 
In the 29 years since the Youth Justice Act 1997 (Tas) was passed, substantial changes have occurred in society’s understanding of sexual offending by young people. The youth justice system was designed before:
(a) the phenomenon of online sexual offending by young people existed; and 
(b) the Royal Commission into Child Sexual Abuse in Institutions shone a light on the nature and prevalence of physical sexual offending by young people. 
Broadly, this Research Paper is an exploratory study that evaluates the current legal framework set out in the Youth Justice Act 1997 (Tas). It draws on quantitative data, qualitative interviews, and comparative legal analysis to identify systemic gaps and makes recommendations for reforms. The paper is structured around:
Quantitative analysis of sexual offence data relating to young people, received from Tasmania Police, the Department of Justice and the Department for Education, Children and Young People (DECYP).
Qualitative interviews conducted with eight police officers from Tasmania Police, two police officers from the Australian Federal Police, five people from the legal sector, nine people from the non-government support sector, seven people from the education sector and ten people from the government sector with a youth focus. In total, the Tasmania Law Reform Institute (TLRI) conducted 38 semi-structured interviews with 41 participants using a set of broad questions that allowed for participants to provide insight into their views based on their own specific professional perspectives.
The TLRI sets out 14 recommendations for reform informed by these data, doctrinal research as well as reviews of relevant literature and comparative legal analysis. 
In this Research Paper, in considering appropriate reforms, the TLRI urges caution to avoid two main errors of the 20th century. Namely: 
overt reliance on deterrence and punishment to address youth offending without consideration for their welfare needs; and 
excessive welfare-focussed responses that blur the lines between the portfolios of child protection and youth justice, justifying state interventions into the lives of young people that are disproportionate to the criminality of their conduct. 
It is to be remembered that available research suggests that most young people desist from offending behaviour without any state intervention. The challenge is to not over-respond and draw young people unnecessarily into the youth justice system (‘net-widening’) and not to under-respond and provide no (or an inadequate) justice response when a response is required. It is clear that effective criminal justice system responses to harmful sexual behaviour are a key component of government responses, and this involves considering what specialised and appropriate legal responses might look like. However, striking the right balance in youth justice system responses is challenging.
[bookmark: _Toc211849343]What is the youth justice system?
The youth justice system operates under the Youth Justice Act 1997 (Tas) and applies to people who are aged under 18 at the time when the alleged offence was committed. It is part of the broader criminal justice system.
Under the Youth Justice Act 1997 (Tas), the Magistrates Court (Youth Justice Division) is the specialist court to adjudicate matters involving alleged criminal conduct by young people for most sexual offences. However, prescribed offences are dealt with by the Supreme Court (and not the Youth Justice Division). There are three sexual offences that are prescribed offences and only for young people aged 14 to 18: rape, aggravated sexual assault, and persistent sexual abuse of a young person. Other key components of the youth justice system are Tasmania Police and Youth Justice Services (DECYP).
There are also other sectors and decision-makers who may be involved where young people are alleged to have committed sexual offences. In addition to Tasmania Police, the Australian Federal Police  (AFP) also operate in Tasmania in relation to online offending. The AFP and Tasmania Police have a memorandum of understanding that formalises the arrangement of the Joint Anti Child Exploitation Team (JACET), which comprises officers from Tasmania Police and the AFP. The Office of the Director of Public Prosecution (DPP) also has a role in relation to prosecution of young offenders. Further, while, the education system is clearly distinct from the youth justice system, at times, its obligations to care for students require it to interact with the youth justice system. In fact, the education sector is increasingly involved in sexual offending by young people, given the rise in online offending, which both increases the likelihood of offences being committed at school and blurs the boundaries of responsibility where a young person engages in unlawful online sexual behaviour towards another student or a staff member. There is also an interaction between the youth justice system and child protection (also within DECYP), including reports made to the Strong Families, Safe Kids Advice and Referral Line. In addition, in relation to young people with harmful sexual behaviour, non-government organisations such as the Sexual Assault Support Service, Laurel House, and Mission Australia provide key services and support to young people.
Accordingly, in considering youth justice system responses to allegations of sexual offending by young people, reflecting the approach of the Commission of Inquiry and the Youth Justice Blueprint 2024–2034, the TLRI has considered formal youth justice system responses as well as the broader context of prevention, early intervention and diversion that may operate with families, schools and other agencies. 
[bookmark: _Toc211849344]Background to this Research Paper
Sexual offending by young people generally remains a contentious and taboo subject, and is therefore often underreported, making it difficult to measure accurately. Sexual offending by young people can be viewed as a subset of harmful sexual behaviour. This encompasses behaviours by all people under the age of 18 years that are harmful to the child or young person’s own development, as well as those that are harmful to others because they are coercive, sexually aggressive or predatory. Sexual offending concerns the behaviours of young people who are aged under 18, but above the minimum age of criminal responsibility (in Tasmania, 10), where that conduct meets the definition of a criminal sexual offence and the young person could be held criminally responsible for their conduct.
Patterns of underreporting and concerns about the stigmatisation of behaviours are the primary reasons why the issue of harmful sexual behaviours engaged in by young people has been traditionally minimised, both systemically and statistically. Australian data estimating the prevalence of harmful sexual behaviour by young people did not exist until relatively recently. More recently, following the report of the 2017 Royal Commission into Institutional Responses to Child Sexual Abuse (the Royal Commission), there has been greater acknowledgement of the issue. Government measures have been introduced with the aim of responding within a public health framework, focussing on early intervention and providing youth justice and therapeutic services. Accordingly, effective youth justice system responses to harmful sexual behaviour are a key component of government responses. 
At the state and federal level there are a range of government initiatives relevant to responding to harmful sexual behaviour (including sexual offending by young people) in Tasmania, including:
Tasmania’s Third Family and Sexual Violence Action Plan 2022–2027: Survivors at the Centre 
Safe. Secure. Supported. Our Safeguarding Framework
Youth Justice Blueprint 2024–2034 
National Strategy to Prevent and Respond to Child Sexual Abuse 2021–2030: An Initiative of the Australian, state and territory governments.
More broadly, the Tasmanian Government has accepted the recommendations of the Tasmanian Government’s Response to Child Sexual Abuse in Institutional Settings (Commission of Inquiry), which included significant reforms to the youth justice system, with a view to reducing the number of young people in detention and responding to young people with harmful sexual behaviour. As noted, a Youth Justice Blueprint 2024–2034 has been developed. In addition, a Youth Justice Reform Taskforce was established within the Department of Premier and Cabinet, and operated from June 2024 to June 2025 to accelerate work under key Commission of Inquiry recommendations. The period of appointment for the Taskforce has now concluded, with responsibility for this work returning to the DECYP. 
Also aligned with the Royal Commission report is the Australian Child Maltreatment Study (ACMS), released in 2024, which analysed empirical data to provide the first nationally representative prevalence estimates of five types of child maltreatment in Australia: physical abuse, sexual abuse, emotional abuse, neglect, and exposure to domestic violence. The ACMS examined the prevalence of child sexual abuse committed by different classes of people. It found that the national prevalence of reported child sexual abuse by adolescent offenders was 13.7% and by adult offenders was 18.5%. In relation to online child sexual victimisation, it found that non-consensual sharing of sexual images was most often inflicted by other adolescents (in 80% of such cases).
It is also important to note that this research was conducted prior to the introduction of the social media age restrictions for young people aged under 16.
[bookmark: _Toc211849345]Key findings
[bookmark: _Toc211849346]The need for reform to the criminal law (Part 4)
The TLRI has identified a need to make changes to the criminal law in relation to online offending. Research literature and the interviews conducted by the TLRI suggest that the internet, smartphones, social media and related online harmful sexual behaviour have emerged as complex issues for young people. For example, many young people voluntarily create and share images of themselves. The law makes it an offence for a young person to have a nude image of themselves on their phone, as well as to share that image with another young person, and for that person to possess the image.
In its analysis, the TLRI found that the application of child exploitation offences to young people was problematic, and that there was a need to clarify the law and ensure that the child exploitation material offences in the Criminal Code (Tas) and the Classification (Publications, Films and Computer Games) Enforcement Act 1995 (Tas) do not have unintended consequences. In particular, the TLRI notes the inherent uncertainty in relation to the possible defences that may apply to young people. The TLRI’s view is that reforms are needed in Tasmania to provide greater certainty in the law in relation to taking and sharing intimate images consensually to avoid over criminalising young people for developmentally acceptable behaviour. In addition, the TLRI recommends that a further protection be added, with proceedings against a youth under the Criminal Code (Tas) ss 130–130D, or under the Classification (Publication, Films and Computer Games) Enforcement Act 1995 (Tas) ss 72A, 73 or 74(A), only to be instituted by or with the approval of the Director of Public Prosecutions.
Further, it is also necessary to consider the application of the offences contained in the Police Offences Act 1935 (Tas) relating to the possession, distribution and publication of prohibited visual recordings, as these offences currently apply to the consensual sharing of images by young people. 
A further issue exists in relation to the non-consensual sharing of intimate images. This covers a broad range of conduct, including images that are initially taken with consent, or taken by the person depicted in the image (a ‘selfie’), and then later shared without consent, as well as images obtained without consent in the first place and subsequently distributed. Such images may also include doctored images, including intimate ‘deepfake’ images created using generative artificial intelligence. The TLRI’s view is that there are gaps in the law in Tasmania relating to the non-consensual sharing of images, and that an offence should be created in Tasmania relating to the non-consensual sharing or threatening to share intimate images.
[bookmark: _Toc211849347]Young people’s contact with the youth justice system for allegation of sexual offending (Part 6)
Police provide the formal gateway or entry point into the criminal justice system. There are several ways by which police can be informed about an allegation of sexual offending by a young person. Although it is not clear what proportion of sexual abuse experienced by Tasmanian children and adults is committed by young people, available research indicates that physical child sexual abuse committed by other young people is a significant problem, and that there has been an increase in online sexual abuse committed by young people. It is also not clear how many of those matters are reported to police. However, available data indicate that a proportion of mandatory reports relate to the conduct of young people. Further, data show that very few young offenders are proceeded against by police for a sexual offence.
Tasmania Police data show that from 2013–14 to 2023–24 there were 143 young people charged with sexual assault, 25 young people charged with a child exploitation material offence, and nine young people charged with other non-assaultive sexual offences.
Interviews conducted by the TLRI and the research literature indicate there a significant gap between victim-survivor experiences, which describe conduct that may amount to sexual offending by young people, and cases in which the police charge a young person and the matter is dealt with through diversion or by proceeding to court. There are many reasons why a matter may not proceed after a report to the police, including that the victim-survivor may not want the matter to proceed, or the police decide not to investigate further or lay charges for various other reasons, including a lack of evidence. The TLRI identified an additional issue, based on interviews and supported by available data: a gap exists between the reporting obligations of mandatory reporters and the evidentiary standard required by police – which reflects the principles of criminal responsibility under the criminal law – for a matter to proceed. Mandatory reports may lack sufficient detail for police to proceed, the victim-survivor may not want to proceed, and/or there may be other concerns about the sufficiency of evidence, including concerns about the potential credibility or reliability of the victim-survivor as a witness. However, in interviews, it was noted that there are possible benefits even when police only investigate, as the complainant feels listened to and the alleged offender understands the seriousness of their conduct, and that, indirectly, this seriousness may be communicated to their peers.
The TLRI’s view is that, to inform criminal justice responses to young people exhibiting harmful sexual behaviour, data collected by government agencies in relation to allegations of sexual offending by young people should be made publicly available. This would include the number of reports made to police where the allegations relate to a young person, and the reasons why matters do not proceed – for example, why a victim-survivor did not want to participate in a justice response and reasons why the police did not proceed. Such information would assist consideration of how to better support those who experience sexual assault from a peer in the justice system. In addition, it could assist in the development of better education about the nature of the criminal justice process for young people, schools, parents and carers, and other service providers who support young people. Information might include the standard of evidence that police need to charge a young person with a sexual offence, the standard of evidence required for prosecution, and the like, helping to create realistic expectations about the justice system. It might also help identify, from a police perspective, any barriers that exist to investigating and initiating proceedings, where appropriate.
[bookmark: _Toc211849348]Use of pre-court diversion (Part 7)
Police (Tasmania Police and the AFP) play a significant role in responding to young people alleged to have committed a sexual offence, through decisions made about investigation, charging and the use of diversionary procedures such as cautions or conferences. Under the Youth Justice Act 1997 (Tas), there are three tiers to the pre-court diversionary processes: 
informal caution by police; 
formal caution by police; and 
community conferences convened by the Secretary of the DECYP at the request of police.
In addition, drawing on their federal jurisdiction, the AFP can divert young offenders from court by way of police caution in Tasmania. The AFP have jurisdiction in relation to Commonwealth offences, so in this context, online child sexual abuse material offences. The use of police cautions by the AFP is a discretionary power conferred by common law. There were 81 diversions relating to online offending reported by the AFP in the twelve-month period from September 2023 to September 2024.
In the period 2013–14 to 2023–24, in Tasmania there were 169 young people charged with sexual offences (noting that several were charged with more than one offence). This resulted in 108 young people (63.9%) referred to court and 61 young people (36.1%) referred to diversionary processes. Of the court referrals, there were 100 referrals for sexual assault offences, eight for child exploitation offences and two for other non-assaultive sexual offences. In this same period, for sexual offences by young people, the following diversionary referrals were made:
three informal cautions administered by Tasmania Police for child exploitation material offences;
34 formal cautions administered by Tasmania Police: 19 for sexual assault offences, 12 for child exploitation material offences, and three for other non-assaultive sexual offences; and
28 community conferences from Tasmania Police referrals: 24 for sexual assault offences, two for child exploitation material offences, and two for other non-assaultive sexual offences.
These data highlight the gap between the prevalence of harmful sexual behaviour by young people  (particularly for online behaviour) reflected in available data and reported in the interviews conducted by the TLRI, and the number of cases that resulted in formal involvement of Tasmania Police. Further, the data show that, for young people alleged to have committed sexual offences, referrals to a diversionary process are generally less common than referrals to court. In addition, young people alleged to have committed sexual offences may be less likely to receive a referral to a diversionary process than young people who are alleged to have committed non-sexual offences. 
There has been strong support for the use of diversion by police for youth offenders as a means of reducing youth reoffending. While the use of diversion for young people for low-level, non-violent offending, such as shoplifting, is well accepted, there are differing views about its use for more serious offending such as sexual offences. However, in Tasmania and other Australian jurisdictions, there is an acceptance that diversion though the use of formal cautions can be an appropriate response for at least some categories of sexual offending. Over time, there has also been greater acceptance of the appropriateness of using community conferences, informed by restorative justice principles, in response to sexual offending. However, great care is required in the use of a restorative justice approach for sexual offending. Particular concerns exist for victim-survivors regarding the potential minimisation of harm caused by sexual violence and the risks arising from unequal interpersonal dynamics at a conference.
In the interviews, there was general support for the use of diversion for less serious sexual offences, with views expressed that there was scope for greater use of diversionary procedures for such offences. Interviewees considered that diversion may be particularly beneficial to educate the young person, and be better for both the offender and the victim-survivor by reducing delay, and also reducing demand on the legal sector. Accordingly, the TLRI gave consideration to how the diversion framework could better address the needs of young people alleged to have committed sexual offences, as well as the victim-survivors of sexual harm. It has recommended that the eligibility criteria for formal cautions, relating to the scope of offences and also the requirement that the young person admit guilt, be reviewed.
In addition, the TLRI has made recommendations to reform the unusual feature of the Tasmanian youth justice system, where the Youth Justice Act 1997 (Tas) makes provision for victims to attend formal cautions, which has resulted in Tasmania Police running formal cautions as a community conference. The involvement of victims in such a process presents significant risks. As acknowledged in existing literature and practice, victim-survivor participation in diversion responses to sexual offending requires robust safeguards and the skills of trained facilitators and other experts. This framework is not supported in a formal caution process. Accordingly, the TLRI recommends that the Youth Justice Act 1997 (Tas) be amended to remove the ability for police to provide a victim-survivor the opportunity to attend a formal caution for sexual offences. In addition, the TLRI’s view is that additional reforms are required to create a clear distinction between formal cautions and community conferences.
In relation to community conferences, data show that community conference are not frequently used for sexual offending, and this was reflected in the responses of interviewees, who confirmed these were less common for sexual offending. Interviewees expressed reservations about the appropriateness of community conferences involving the participation of victim-survivors. As noted, the use of restorative justice processes, including conferences, for sexual offending has been a matter of debate. However, more recently, there has been greater acceptance that it can be an appropriate response in light of evidence that shows the potential benefits of participation in conferences for victim-survivors of sexual offending. Acceptance of the use of restorative justice for sexual offences has been accompanied with the strong caveat that this needs to be a carefully designed process, with considerable supports for victim-survivors, and also for the young offender. The TLRI agrees that the greater use of community conferences (within a restorative justice framework) should be encouraged, accompanied by the development of a framework to ensure the safety of the victim-survivor, and to support the young person to engage in the process. Accordingly, it is necessary to evaluate the current operation of community conferences as they may apply to sexual offending, and identify further supports and guidelines that may be needed. In this regard, the TLRI observes that consideration should be given to the use of witness intermediaries for both the victim-survivor and the young offender. In addition, complementing restorative justice-based conferences involving victim-survivors, consideration should be given to introducing restorative justice processes that do not require their attendance, based on models that exist in other jurisdictions and that might guide an approach to reform in Tasmania.
[bookmark: _Toc211849349]The operation of the courts (Part 8)
The courts in Tasmanian that can hear matters relating to sexual offences committed by young people are the Magistrates Court (Youth Justice Division) and the Supreme Court. As noted, the Youth Justice Division can hear and determine charges against a youth, other than the prescribed offences of rape, aggravated sexual assault, and persistent sexual abuse of a young person, which are dealt with in the Supreme Court for young people aged 14 and older.
Court data show that very few cases involving sexual offences by young people were finalised in the Youth Justice Division. The Australian Bureau of Statistics (ABS) Criminal Courts data for 2023–24 indicate there were no cases for a sexual offence finalised with an adjudicated outcome in the Youth Justice Division that year. This reflects a similar trend over time. In the period 2012–13 to 2023–24, there were 124 matters initiated in the Youth Justice Division involving a sexual offence, and all of these related to charges for physical sexual offending. In 80.9% of these matters, the charges related to sexual offending against an adult. Almost half of all charges were committed for trial, sentenced or adjourned to the Supreme Court; one in four charges resulted in dismissal or withdrawal; and over one-quarter of charges resulted in a guilty plea or a proven charge. 
Of the 63 charges that resulted in sentencing outcomes in the Youth Justice Division, just over a third received a custodial sentence and just under a third received a sentence of probation. Other sentences included release on conditions, recognisance, community service or community correction order, driving disqualification or fines. 
In the Supreme Court, in the period 2013–2024, there were 53 young people finalised for a sexual offence. As with the Youth Justice Division, most of the charges also related to sexual assault and, again, most of those sexual assault charges (71.3%) related to an adult victim-survivor rather than a child. There were six child exploitation material charges dealt with in the Supreme Court. In relation to these defendants, just over half resulted in a guilty plea or a proven charge, with one matter resulting in a conviction on an alternative charge. In over one-quarter of charges the young person was found not guilty or acquitted of the charge. In nearly one-fifth of charges, the charge was withdrawn or a ‘nolle prosequi’ filed, meaning that the matter did not proceed.
If a youth is found guilty of a prescribed offence or enters a plea of guilty, the Supreme Court has a discretion as to whether to sentence the youth under the Sentencing Act 1997 (Tas) or the Youth Justice Act 1997 (Tas). An analysis of sentencing comments of the Supreme Court for the period 2016–17 to 2024–25, identified 21 people sentenced for a sexual offence committed when the person was a young person. Analysed according to the most serious offence for which the person was sentenced, there were 11 cases that involved rape and four that involved maintaining a sexual relationship with a young person/persistent sexual abuse. Other offences where there was a guilty finding included indecent assault, aggravated sexual assault, sexual intercourse with a young person/penetrative sexual abuse of a young person, and attempted unlawful sexual intercourse with a young person. In 14 out of the 21 cases, the young person was sentenced under the Sentencing Act 1997 (Tas). In 17 of the 21 cases, the offender was placed on the Community Protection Offender Register. In 14 of the 21 cases, the person was 18 or older at the time of sentencing. In cases where the offender was aged under 18 at the time of sentencing, in five out of seven cases the young person was sentenced under the Youth Justice Act 1997 (Tas). 
Sentencing data for the Supreme Court for the period 2013–14 to 2023–24 was provided by the Department of Justice to the TLRI. These data show that there were 48 sexual offence charges sentenced, with 85.4% receiving sentences of imprisonment and 81.3% resulting in the offender being placed on the Community Protection Offender Register. A community service/community correction order was imposed in relation to seven charges, a probation order for four charges, home detention for three charges and a detention order for two charges
There are also powers for the court to divert a young person. Following a finding of guilt or a plea of guilty, instead of proceeding to sentence, the Youth Justice Act 1997 (Tas) provides the court with powers that it can use to divert a young person. The court is able to:
1. order the young person to attend a community conference
defer sentencing to allow the young person to take part in an intervention plan. An intervention plan is a plan that specifies the activities or programs that the youth is expected to undertake while on bail granted for the purpose of deferring sentence.
These orders do not appear to be frequently used. Under the Sentence Act 1997 (Tas), the Supreme Court also has power to defer sentencing. In addition, when sentencing a young person under the Youth Justice Act 1997 (Tas) or the Sentencing Act 1997 (Tas), there are powers for a court to impose conditions as part of a sentence that require the person to engage with treatment. 
In summary, very few matters involving young people alleged to have committed sexual offences are finalised in Tasmanian courts, and those that are dealt with in a court relate most commonly to physical sexual against an adult. Reflecting this, interviewees had more limited knowledge of the role of the courts. However, those who did comment on the role of courts made two main observations – the first in relation to delay and the second in relation to provision for the use of witness intermediaries for young defendants, as well as other young witnesses. In addition, it was as noted in the interviews that a greater use of diversion would decrease the demand on the court system. This highlights the need to carefully consider the increased use of diversion for young people (both pre-plea and post-plea) where appropriate. The TLRI’s view is that the current powers in the Youth Justice Act 1997 (Tas) should be reviewed to identify any need for reform to facilitate greater use by the court of diversionary processes in appropriate cases. In addition, the TLRI’s view is that consideration should be given as to whether it may be appropriate for a matter to be adjourned (before a plea) to allow a young person to participate in a treatment program.
The TLRI has concerns about the implementation of a statutory framework that would require young people to undergo treatment separate from the youth justice system. Its view is that there should be careful consideration and evaluation of the efficacy of treatment and the implications of any mandatory treatment model operating separate from the criminal process. The TLRI also has concerns about providing the courts with power to mandate that a young person participate in treatment before a finding or plea of guilt. However, the TLRI’s view is that consideration should be given to providing the court with a power to adjourn a matter before taking a plea to allow a young person to participate voluntarily in a treatment program. 
The TLRI also recommends that there should be provision for witness intermediaries for young people under investigation for, or who have been charged with, sexual offences, including during police interviews, formal cautions, conferences and court proceedings in the Magistrates Court and Supreme Court.
In addition, the TLRI’s view is that a review of the operation of the offender reporting scheme under the Community Protection (Offender Reporting) Act 2005 (Tas) as it applies to young people, should also be as part of the review of the Youth Justice Act 1997 (Tas).
As a final matter, the TLRI observes the challenges that exist in addressing matters of delay in the criminal justice system. However, in the context of young people charged with sexual offences, delay can have a particularly detrimental effect. For this reason, the TLRI suggests that the Supreme Court should consider how to fast-track, so far as possible, matters involving young offenders in sexual offence cases. In this regard, the case management approach that applies to sexual offence cases with child complainants should be monitored to evaluate its effectiveness as a way of reducing delay. Further, consideration could be given to extending the Practice Direction for those cases to also include sexual offence cases where the accused is a youth.


[bookmark: _Toc211849350][bookmark: _Toc218157245]Recommendations
Recommendation 1: The defences that apply to young people for the offences concerning child exploitation material contained in the Criminal Code (Tas), the Classification (Publications, Films and Computer Games) Enforcement Act 1995 (Tas) and the Police Offences Act 1935 (Tas) should be reviewed and clarified in relation to a young person’s criminal responsibility for:
(a) producing, distributing, accessing or possessing an image depicting themselves;
(b) producing an image of another young person with their consent, distributing that image to the young person depicted, or possessing or accessing that image; and
(c) possessing or accessing an image that was produced by another young person and provided consensually to them by that person. 
Recommendation 2: The Criminal Code (Tas) ss 130–130D and the Classification (Publication, Films and Computer Games) Enforcement Act 1995 (Tas) ss 72A, 73 and 74A should be amended to require that proceedings against a youth (as defined in the Youth Justice Act 1997 (Tas)) should only be instituted by or with the approval of the Director of Public Prosecutions.
Recommendation 3: An offence relating to the non-consensual sharing or threatening to share intimate images should be created in Tasmania (see TLRI’s Recommendation 61 in the Review of Privacy Laws in Tasmania).
Recommendation 4: A review of Tasmania Police’s powers in the Search Warrants Act 1997 (Tas) be undertaken to determine whether they are adequate for investigating online offending (particularly given the powers to obtain access to data stored on someone’s phone or computer under the Crimes Act 1914 (Cth) s 3LA)).
Recommendation 5: Data should be made publicly available in relation to the number of reports of sexual offending that are made to the police where the alleged offender is a young person. These data should also (where possible) record the response from the police, and if a matter is not proceeded with, the reason(s) why matters do not proceed.
Recommendation 6: Further evaluation of the efficacy of treatment and the implications of mandatory treatment is required if the Children, Young Persons and Their Families Act 1997 (Tas) is to be amended to give the Magistrates Court powers to order that a young person who engages in harmful sexual behaviour participate in a therapeutic intervention for harmful sexual behaviour, separate from the criminal justice system.
Recommendation 7: The eligibility criteria for pre-plea diversionary processes (both formal cautions and community conferences) should be reviewed, including:
the scope of the sexual offences that are eligible for diversion, including whether some offences should be excluded from diversion and whether the use of ‘prescribed offences’ is the most appropriate mechanism for this purpose; and
the requirement that the youth admit to the commission of the offence, and the use that can be made of any admission of guilt. 
Recommendation 8: There should be a review of the formal cautioning provisions in the Youth Justice Act 1997 (Tas) to:
establish a hierarchy of diversionary processes and so make it clear that a formal caution should not operate as a community conference;
remove the ability for police to provide a victim-survivor with an opportunity to attend a formal caution for a sexual offence; and
consider removing the powers in the Youth Justice Act 1997 (Tas) for police to impose and enforce undertakings made at formal cautions.
Recommendation 9: There should be a review of the community conference provisions in the Youth Justice Act 1997 (Tas) to:
identify and address barriers to the use of community conferences for sexual offences involving youth offenders; and
ensure that the community conference process has safeguards to address the needs of victim-survivors and youth offenders.
Recommendation 10: The Supreme Court should consider how to fast-track, so far as possible, matters involving young offenders in sexual offence cases. In this regard, the case management approach set out in Supreme Court Practice Direction No 1 of 2025 (dated 7 July 2025), which applies to sexual offence cases with child complainants, should be monitored to evaluate its effectiveness as way of reducing delay. Further, consideration could be given to extending that Practice Direction to include sexual offence cases where the accused is a youth. 
Recommendation 11: The pathways for the court to refer a young person to a community conference for sexual offending should be reviewed to identify barriers to use.
Recommendation 12: The power of a sentencing court to refer young people to a community conference/restorative justice process as part of their sentence should be considered as part of a review of the use of community conference powers as a response to sexual offending by young people in Tasmania.
Recommendation 13: There should be provision for witness intermediaries for young people under investigation or who have been charged with sexual offences, including during police interview, formal cautions, conferences and court proceedings in the Magistrates Court and the Supreme Court.

Recommendation 14: A review of the operation of the offender reporting scheme under the Community Protection (Offender Reporting) Act 2005 (Tas), as it applies to young people, should be undertaken as part of the implementation review of the Youth Justice Act 1997 (Tas) to ensure that the registration scheme is appropriate for young offenders.
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Introduction
[bookmark: _Toc211849353][bookmark: _Toc218157249]Introduction 
[bookmark: _Ref217901142][bookmark: _Ref217977090]While children and young people are more often recognised as victim-survivors of sexual offending, there are growing concerns about sexual offending by young people, raised in academic literature, practice materials and government reports in many countries.[footnoteRef:2] Particularly in the context of child sexual abuse, over time, there has been a shift in the narrative from an offence being committed by strangers, to child sexual abuse being something perpetrated by (male) adult family members, and then an awareness of abuse by other known adults, such as carers, teachers, priests and others in supervisory roles.[footnoteRef:3] As with physical offences, there has also been a tendency to view online sexual exploitation and abuse of children as something perpetrated by adults.[footnoteRef:4] More recently though, there has been a recognition of the extent of both physical sexual abuse and online sexual offending by young people, and with that recognition, a need to better understand how the criminal justice system responds to such offenders,[footnoteRef:5] and a need to develop effective interventions.[footnoteRef:6]  [2:  See [2.2].]  [3:  See Ben Mathews et al, ‘Child sexual abuse by different classes and types of perpetrator: Prevalence and trends from an Australian national survey’ (2024) 147 Child Abuse and Neglect 1, 2; Kate Warner and Lorana Bartels, ‘Juvenile Sex Offending: Its Prevalence and the Criminal Justice Response’ (2015) 38 UNSW Law Journal 48.]  [4:  See Heather A Turner et al, ‘Contexts and Characteristics of Imaged-Based Sexual Exploitation and Abuse of Children: Incident Dynamics in a National Sample’ (2025) 30(1) Child Maltreatment 68.]  [5:  Mathews et al (n 2); Warner and Bartels (n 2).]  [6:  Simon Hackett et al, ‘Life course outcomes and developmental pathways for children and young people with harmful sexual behaviour’ (2022) 30(2) Journal of Sexual Aggression 145–65.] 

[bookmark: _Ref218004465]In this context, this Research Paper provides an evaluation of the response of the Tasmanian youth justice system to physical and online sexual offences committed by young people. Criminal justice systems around the world seemingly struggle with reconciling the seriousness of some sexual offending committed by young people with their youthfulness.[footnoteRef:7] Justice responses often emphasise punishment for offences of a sexual nature, where a higher level of maturity is often assumed, in accordance with the seriousness of the offence; that is, sexual offending by young people may be referred to as an ‘adult crime’, thereby warranting a harsher response.[footnoteRef:8] However, as the literature suggests, these young people often present with complex needs, emphasising the importance of treatment and rehabilitation. [7:  Riddhi Blackley and Lorana Bartels, ‘Sentencing and treatment of juvenile sex offenders in Australia’ (2018) 555 Trends and Issues in Crime and Criminal Justice, 1.]  [8:  Ibid.] 

[bookmark: _Ref217902008]Both internationally and within Australia, complications in responding to youth online sexual offending may also arise under existing policy and legislation, particularly in cases of self-produced child pornography, where the person responsible may also be the victim-survivor.[footnoteRef:9] Responding to online sexual behaviour by young people is a difficult task for government and non-government agencies. Determining the boundary between criminal and non-criminal behaviour is not always simple. There is a range of potentially offending behaviours that require a nuanced justice system response. There is recognition that striking the right balance in the youth justice system response is challenging, as the Royal Commission cautioned that: ‘Adults and institutions should neither under- or over-react to these behaviours; rather, the reaction and response should be proportionate to the behaviours and the circumstances in which they occurred’.[footnoteRef:10]  [9:  Bryce G Westlake, ‘Delineating Victims from Perpetrators: Prosecuting Self-produced Child Pornography in Youth Criminal Justice Systems’ (2018) 12(1) International Journal of Cyber Criminology 255.]  [10:  Commission of Inquiry into the Tasmanian Government’s Responses to Child Sexual Abuse in Institutional Settings, Who was Looking after me? Prioritising the Safety of Tasmanian Children (Report, August 2023) (‘Tasmanian Commission of Inquiry’) vol 10 ch 1 [1.1] <https://www.commissionofinquiry.tas.gov.au/__data/assets/file/0011/724439/COI_Full-Report.pdf>.] 

[bookmark: _Ref217901178][bookmark: _Ref217905183][bookmark: _Ref217902685][bookmark: _Ref217902398]Sexual offending is a subset of a broader set of behaviours termed harmful sexual behaviour (HSB). Much of the recent work in response to young people who engage in harmful sexual behaviour has been directed to ‘keep [them] in view as children, rather than seeing them as a mini version adult sex offenders’.[footnoteRef:11] Government measures introduced with the aim of responding to young people engaging in harmful sexual behaviour have adopted a public health framework, with a focus on early intervention, as well as the provision of youth justice and therapeutic services.[footnoteRef:12] An effective criminal justice system response to harmful sexual behaviour is a key component of any government responses and involves considering what specialised and appropriate legal responses might look like. It means understanding the adequacy of the current responses as a matter of critically important focus, given the increasing recognition of the extent to which sexual offending against young people is done by other young people.[footnoteRef:13] It is also important to recognise that the criminal justice process is fair ‘for all interested parties - the accused, the complainant and the public’.[footnoteRef:14] In responding to the needs of young people who engage in harmful sexual behaviour, it is important not to lose sight of the needs of young people who are the victim-survivors of this behaviour,[footnoteRef:15] including recognising that a young person may both display harmful sexual behaviour and be a victim-survivor of sexual abuse.[footnoteRef:16] [11:  Gemma McKibbin et al, ‘The child behind the victim: Survivor experiences of children’s harmful sexual behaviour’ (2025) 163 Child Abuse and Neglect 107277 <https://doi.org/10.1016/j.chiabu.2025.107277>.]  [12:  See Commonwealth of Australia, National Strategy to Prevent and Respond to Child Sexual Abuse 2021–2030: An Initiative of the Australian, State and Territory Governments (2021) 43 <https://www.childsafety.gov.au/resources/national-strategy-prevent-and-respond-child-sexual-abuse-2021-2030>. See also Tasmanian Government, Keeping Children Safe <https://keepingchildrensafe.tas.gov.au>.]  [13:  Divna Haslam et al, The prevalence and impact of child maltreatment in Australia: Findings from the Australian Maltreatment Study: 2023 Brief Report (2023) 18.]  [14:  Royal Commission into Institutional Responses to Child Sexual Abuse, Criminal Justice Report: Executive summary and Parts I and II, (Report, August 2017) 12.]  [15:  McKibbin et al (n 10). See also [2.3]]  [16:  See James Ogilvie et al, Examining the Impact of Childhood Sexual Abuse Victimisation on Adolescent Offending Outcomes: Report to the Criminology Research Advisory Council Grant: CRG 17/21–22 (Australian Institute of Criminology, 2025).] 

[bookmark: _Toc211849354][bookmark: _Toc218157250]Background to this Research Paper
In September 2022, the Attorney-General called for expressions of interest to seek funding ‘to support innovative, stand-alone projects within the legal assistance sector, that will improve access to justice in Tasmania’. With Board approval, the Tasmania Law Reform Institute (TLRI) lodged an expression of interest in October 2022 for funding to conduct an exploratory study of responses by the Tasmanian youth justice system to sexual offences committed by young people. After discussions with the Department of Justice about the scope of the project, the TLRI was notified on 22 May 2023 that its application for funding was successful.
As noted, this Research Paper addresses concerns about the extent of sexual offending by young people, and considers the appropriateness of the current youth justice system response. The Commission of Inquiry into the Tasmanian Government’s Response to Child Sexual Abuse in Institutional Settings (Commission of Inquiry) released its report in 2023, which examined allegations and incidents of child sexual abuse in Tasmanian Government institutions.[footnoteRef:17] As part of this inquiry, the Commission examined the extent of child sexual abuse that is done by other young people. It found examples of coercive and/or violent sexual behaviours by children in institutional settings, and its recommendations addressed responding to harmful sexual behaviour within schools, out-of-home care, youth detention and health services, as well as providing access to therapeutic support for young people.[footnoteRef:18]  [17:  Tasmanian Commission of Inquiry (n 9).]  [18:  Ibid vol 3 ch 6, vol 4 ch 9, vol 5 (bk 5) ch 12, vol 6 (bk 2) ch 15, vol 7 ch 16, vol 8 ch 22. It is noted that an Independent Inquiry into the Tasmanian Department of Education’s Response to Child Sexual Abuse was conducted by Professor Smallbone and Professor McCormack and released in 2021: Stephen Smallbone and Tim McCormack, Independent Inquiry into the Tasmanian Department of Educations’ Response to Child Sexual Abuse (Final Report, 2021) <https://publicdocumentcentre.education.tas.gov.au/library/Shared%20Documents/DoE-Inquiry-Final-Report-Main-Findings-and-Recommendations-2021.PDF>. ] 

[bookmark: _Ref217902525]The Commission of Inquiry followed the report of the 2017 Royal Commission into Institutional Responses to Child Sexual Abuse (the Royal Commission), which had also addressed the issue of young people who display harmful sexual behaviour.[footnoteRef:19] The Royal Commission recognised that a significant level of sexual abuse was committed by children on other children,[footnoteRef:20] with the estimate provided that one in every six cases of child sexual abuse in institutional setting is perpetrated by minors.[footnoteRef:21] However, the Royal Commission recommended that there be further research conducted and aligned with its recommendation,[footnoteRef:22] the Australian Child Maltreatment Study (ACMS), released in 2024, analysed empirical data to provide the first nationally representative prevalence estimates of five types of child maltreatment in Australia: physical abuse, sexual abuse, emotional abuse, neglect, and exposure to domestic violence.[footnoteRef:23]  [19:  See Royal Commission into Institutional Responses to Child Sexual Abuse (n 13) vol 10.]  [20:  Ibid vols 2, 10.]  [21:  Ibid vol 10.]  [22:  Ibid vol 1, Recommendation 2.1.]  [23:  See Haslam et al (n 12).] 

[bookmark: _Ref217903522]The ACMS found that 28.5% of participants had experienced sexual abuse (defined to include any sexual act inflicted on a child) before the age of 18[footnoteRef:24] and 7.6% had experienced non-consensual sharing of a sexual image before the age of 18.[footnoteRef:25] Describing the findings on child sexual abuse as ‘harrowing’,[footnoteRef:26] the study examined the prevalence of child sexual abuse committed by different classes of people and found that the national prevalence of reported child sexual abuse by adolescent offenders was 13.7% and by adult offenders was 18.5%.[footnoteRef:27] The study also found that ‘sexual abuse by adolescent offenders both in and out of relationships, typically by males, has long been common in Australia’[footnoteRef:28] and reported that there had been a ‘substantial increase’ in the prevalence of child sexual abuse by other adolescents.[footnoteRef:29] It was stated that ‘in contemporary Australian society, [child sexual abuse] by known adolescents in non-romantic relationships is by far the single most common category of offending’.[footnoteRef:30] In relation to online child sexual victimisation, it found that non-consensual sharing of images was most often inflicted by other adolescents (in 80% of such cases).[footnoteRef:31] The findings of the study are considered in more detail at [2.4]. [24:  Ibid 14. Sexual abuse was defined to include ‘any sexual act inflicted on a child by any adult or other person, including contact and non-contact acts, for the purposes of sexual gratification, where true consent by the child is not present. True consent will not be present where the child either lacks capacity to give consent, or has capacity but does not give full, free and voluntary consent. Operationally, acts of sexual abuse include forced intercourse; attempted forced intercourse; other acts of contact sexual abuse (eg touching, fondling); and non-contact sexual acts (eg voyeurism, exhibitionism)’: ibid 6.]  [25:  Kerryann Walsh et al, ‘Prevalence and characteristics of online child sexual victimisation: Findings from the Australian Child Maltreatment Study’ (2025) 160 Child Abuse and Neglect 107186, 6. <https://doi.org/10.1016/j.chiabu.2024.107186>.]  [26:  Haslam et al (n 12).]  [27:  Mathews et al (n 2) 2.]  [28:  Ibid 11.]  [29:  Haslam et al (n 12).]  [30:  Mathews et al (n 2) 11.]  [31:  Walsh et al (n 24).] 

At the state and federal level there are a range of government initiatives relevant to responding to harmful sexual behaviour (including sexual offending by young people) in Tasmania including:
Tasmania’s Third Family and Sexual Violence Action Plan 2022–2027: Survivors at the Centre,[footnoteRef:32] which includes prevention strategies such as embedding respectful relationships education in schools and delivering a program for children and young people targeted at harmful sexual behaviours.[footnoteRef:33]  [32:  Tasmanian Government, Tasmania’s Third Family and Sexual Violence Action Plan 2022–2027: Survivors at the Centre (2022) < https://www.safefromviolence.tas.gov.au/__data/assets/pdf_file/0025/254734/220157-DoC-Family-Sexual-Violence-Action-Plan-2022-27_wcag.pdf>.]  [33:  Ibid 19.] 

Safe. Secure. Supported. Our Safeguarding Framework,[footnoteRef:34] which addresses harmful sexual behaviour through reporting and record-keeping obligations, staff awareness and training, and having in place responses to harmful sexual behaviour through trauma-informed practice.[footnoteRef:35] [34:  Department for Education, Children and Young People (DECYP), Safe. Secure. Supported. Our Safeguarding Framework (2023) <https://publicdocumentcentre.education.tas.gov.au/library/Shared%20Documents/Safeguarding-Framework.pdf>.]  [35:  Ibid 38, 42, 45.] 

[bookmark: _Ref217907385][bookmark: _Ref217903737][bookmark: _Ref217905264]Youth Justice Blueprint 2024–2034,[footnoteRef:36] which, reflecting the recommendations of the Commission of Inquiry, contains a strategy establishing a therapeutically based criminal justice response for children and young people.[footnoteRef:37] Specifically, in the context of harmful sexual behaviour, the Blueprint identifies the need for ‘specialist, youth-offence specific therapeutic programs’.[footnoteRef:38] As part of these reforms, the Tasmanian Government has developed a Youth Justice Diversionary Services Framework and a Youth Justice Model of Care that reflect a number of government commitments relating to diversion. Harmful sexual behaviour is identified as a priority area for diversion in the Framework.[footnoteRef:39] [36:  DECYP, Youth Justice Blueprint 2024–2034 (2024) <https://publicdocumentcentre.education.tas.gov.au/library/Shared%20Documents/Youth-Justice-Blueprint.pdf>.]  [37:  Ibid see Strategy 3.]  [38:  Youth Justice Reform Taskforce, Department of Premier and Cabinet (‘YJRT’), Youth Justice Diversionary Services Framework: Ensuring Diversion from the Justice System is Early and Lasting (2025) (‘Framework’) <https://assets.keepingchildrensafe.tas.gov.au/media/documents/Youth_Justice_Diversionary_Services_Framework_accessible.pdf> 30; YJRT, Youth Justice Diversionary Services Framework Implementation Plan 2025–2027 (2025) (‘Implementation Plan 2025–2027’). <https://assets.keepingchildrensafe.tas.gov.au/media/documents/Diversionary_Services_Framework_Implementation_Plan_accessible.pdf>.]  [39:  See YJRT Framework (n 37) 45. See also YJRT, Youth Justice Reform Taskforce Action Plan Report 2024–25  (2025) (‘Action Plan Report 2024–25’) <https://assets.keepingchildrensafe.tas.gov.au/media/documents/Youth_Justice_Reform_Taskforce_Action_Plan_2024-25_Report.PDF>; YJRT, Youth Justice Model of Care (2024) (‘Model of Care’) <https://assets.keepingchildrensafe.tas.gov.au/media/documents/Youth_Justice_Model_of_Care.pdf>.] 

[bookmark: _Hlk197440742]National Strategy to Prevent and Respond to Child Sexual Abuse 2021–2030: An Initiative of the Australian, state and territory governments,[footnoteRef:40] which identified as a theme ‘Enhancing National Approaches to Children with Harmful Sexual Behaviour’ (Theme 3).[footnoteRef:41] This highlighted the findings from research that most young people with harmful sexual behaviour do not commit sexual offences as an adult, and the need for further research to ‘better understand which therapeutic approaches prevent adult offending’.[footnoteRef:42] [40:  Commonwealth of Australia (n 11).]  [41:  YJRT Framework (n 37) 35, 43–45. See also YJRT Model of Care (n 38).]  [42:  YJRT Framework (n 37) 43. See also YJRT Model of Care (n 38).] 

More broadly, the Tasmanian Government has accepted the recommendations of the Commission of Inquiry, which included significant reforms to the youth justice system with a view to reducing the number of young people in detention, as well in relation to reforms to the youth justice system responding to young people with harmful sexual behaviour. As noted, a Youth Justice Blueprint 2024–2034 has been developed. In addition, a Youth Justice Reform Taskforce was established within the Department of Premier and Cabinet, operating from June 2024 to June 2025 to accelerate work under key Commission of Inquiry recommendations. The period of appointment for the Taskforce has now concluded, with responsibility for this work returning to the Department for Education, Children and Young People (DECYP).[footnoteRef:43]  [43:  Tasmanian Government (n 11). See also Department of Communities, Reforming Tasmania’s Youth Justice System Discussion Paper (2021).] 

It is intended that this Research Paper will inform the development of reforms to the justice system to respond to the needs of young people who engage in harmful sexual behaviour, the victim-survivors of this behaviour, and the needs of the community.[footnoteRef:44] In forming its views, the TLRI has been mindful of the historical background to the Youth Justice Act 1997 (Tas), which is overviewed in Part 5. Notably, the Youth Justice Act 1997 (Tas) attempted to balance two competing legal policy models that dominated the youth justice sector in the 20th century internationally: the welfare model (which emphasised state responsibility for addressing young people’s underlying needs); and the justice model (which emphasised young people’s legal rights in the justice system and called for restraint in welfare interventions). [44:  National Centre for Action on Child Abuse, The Child Sexual Abuse Language Guide: Terms and Definitions preferred by victim-survivors of child sexual abuse (2025). It is acknowledged that people who have sexually abused will have a preference as to how they are referred to, including as victim or a victim-survivor. In recognition of this, the term ‘victims and survivors’ has been proposed to recognise these different preferences, see <https://nationalcentre.org.au/wp-content/uploads/2025/08/1.-NC-Language-Guide_FINAL.pdf> 19.] 

[bookmark: _Toc211849355][bookmark: _Toc218157251]Conduct and Scope of this Research Paper
This Research Paper is based on exploratory research on the Tasmanian youth justice system operating under the Youth Justice Act 1997 (Tas). The youth justice system was designed almost three decades ago – that is, before:
(a) the phenomenon of online sexual offending by young people existed; and 
(b) the Royal Commission into Child Sexual Abuse in Institutions shone a light on the nature and prevalence of physical sexual offending by young people. 
Given the significance of these issues, the project sought to evaluate how well the youth justice system is able to respond to online and physical sexual offending committed by young people. 
The terms of reference were that the project will evaluate the youth justice system drawing on stated aims and objectives of the Youth Justice Act 1997 (Tas) (ss 4, 5), which include:
encouraging young people to accept responsibility for their behaviours;
ensuring that young people who commit offences are provided with ‘appropriate treatment and rehabilitation’;
enabling victim-survivors to participate in formal cautions and conference; and
encouraging and supporting guardians to fulfil their responsibilities to young people who commit offences.
Corresponding with these objectives, the project has three main tiers. The first tier is quantitatively focussed. Its objective is to give a statistical overview of the functioning of the youth justice system. It collates data from government departments – as set in Appendix A – that show:
how many sexual offences are dealt with by way of formal caution, community conference, and court;
the outcomes of these processes;
the numbers of formal cautions and community conferences involving victim-survivors; and
reoffending rates (if available).
[bookmark: _Ref216965556]The second tier examines the quality of formal cautions and community conferences in terms of the degree to which they appropriately treat (a) victim-survivors and (b) young people who have committed sexual offences. It reports on qualitative interviews with staff from key government and non-government agencies across a range of sectors, including education, youth support (non-government), legal, police and the youth-related government sector. The TLRI conducted interviews with eight police officers from Tasmania Police, two police officers from the Australian Federal Police, five people from the legal sector, nine people from the non-government support sector, seven from the education sector and ten from the government sector with a youth focus. In total, the TLRI conducted 38 semi-structured interviews with 41 participants using a set of broad questions that allowed for participants to provide insight into their views based on their own specific professional perspectives. The TLRI gives special thanks to the interview participants for generously contributing their time, knowledge and expertise to this study. The TLRI acknowledges the dedication and passion of our interview participants, whose thoughtful reflections and engagement were inspiring and invaluable to the project. Further details are set out in Appendix A. 
The third tier also used qualitative research methods to analyse two related systemic issues: the factors affecting police decision-making in response to allegations of sexual offending by youth; and the availability of therapeutic services for youth across Tasmania. This analysis also relies on the interviews conducted by the TLRI with staff from key agencies (as set out at [1.3.5]).
In considering youth justice system responses to sexual offending by young people, reflecting the approach of the Commission of Inquiry and the Youth Justice Blueprint 2024–2034, the TLRI has considered the formal youth justice system responses as well as the broader context of prevention, early intervention and diversion that may operate with families, schools and other agencies.[footnoteRef:45] Only focussing on the formal criminal justice response would mean dealing only with matters that are known to authorities (and not addressing the so-called ‘dark figure’ of unreported crime).[footnoteRef:46] It would also not allow for understanding the interaction of the various components of the system, such as reporting pathways, and the availability of diversion, early intervention, and therapeutic services in Tasmania. A broader focus also allows for sexual offending by young people to be viewed on a continuum of behaviour that overlaps with harmful sexual behaviour.  [45:  See, for example, Commonwealth of Australia (n 11) 19, which also includes quaternary prevention of evaluation of tertiary interventions, 43. See also DECYP (n 35).]  [46:  Danielle Harris et al, ‘First, do no harm: Critically revising contemporary approaches to child sexual abuse prevention’ (2024) 153 Child Abuse and Neglect, 153, 106859 <https://doi.org/10.1016/j.chiabu.2024.1068592>.] 

For this reason, the TLRI has examined the broad context of the youth justice system responses to young people as including:
the mechanisms/decisions made to report to police;
the police response in terms of investigation and charging as well as the use of diversionary processes for young people;
the legislative framework of the criminal offences, the age of criminal responsibility and the youth justice system;
the use of intermediaries (both before trial and at trial); and
the involvement of the Youth Justice Division and the Supreme Court, including the sentencing discretion of courts and the sentencing options available to the court.
This Research Paper addresses these aspects of the youth justice system in Parts 4 to 8.
While making specific recommendations in relation to young people with harmful sexual behaviour, the TLRI notes that the Commission of Inquiry’s recommendations included a review of the youth justice system (and the Youth Justice Act 1997 (Tas)) as they relate to all offending behaviour by young people. These recommendations included updating the objectives of the Youth Justice Act 1997 (Tas) and the sentencing options within it, with a focus on diversion and the rehabilitation of young people. The subsequent government response also applied to the entirety of the youth justice system.[footnoteRef:47] In contrast, the focus of this Research Paper and its recommendations is limited to an evaluation of the response of the youth justice system to young people who are alleged to have committed sexual offences. This research, then, will provide valuable information to support the broader reform agenda of government. [47:  See Tasmanian Government (n 11).] 

Further, as has been set out, while this Research Paper is focussed on young people, the TLRI recognises and acknowledges the harm caused to victim-survivors by sexual offenders who are adults, and the need for the sustained commitment to improve the criminal justice system response in these cases.
It is also important to note that this research was undertaken before the introduction of the social media age restrictions for young people aged under 16, which came into effect on 10 December 2025.[footnoteRef:48] [48:  For detail in relation to these restrictions, see, for example, eSafety Commissioner, ‘Social Media Age Restrictions and Your Family’ (Web page, 2025) <https://www.esafety.gov.au/parents/social-media-age-restrictions>.] 

[bookmark: _Toc211849356][bookmark: _Toc218157252]Structure of this Research Paper
Part 2 considers the nature and prevalence of sexual offending and harmful sexual behaviour by young people. It explains key terminology and sets out the broad context of responses to harmful sexual behaviour. An understanding of harmful sexual behaviour by young people provides important context to the evaluation of the youth justice response to sexual offences committed by young people. Informed by the findings of the ACMS, and other recent literature, Part 2 provides an overview of this foundational knowledge, highlighting key focuses in the contemporary research while acknowledging the complexities of, and nuance in, sexual offending by young people.
Part 3 set out the broad context of responses to harmful sexual behaviour as well as sexual offending by young people within a public health framework, which has been identified by the Royal Commission, the National Strategy to Prevent and Respond to Child Sexual Abuse, and elsewhere, as the appropriate response model.[footnoteRef:49] This framework provides context to understand the response of the youth justice system to young people who commit sexual offences, given that a range of responses or interventions form part of an appropriate response.  [49:  Royal Commission into Institutional Responses to Child Sexual Abuse (n 13) vol 10 [4.1].] 

Part 4 examines criminal responsibility for sexual offending in Tasmania. Being criminally responsible means being ‘liable to punishment as for an offence’,[footnoteRef:50] and in the context of harmful sexual behaviour by young people, it has two components: (1) that the young person is older than the minimum age of criminal responsibility; and (2) that the behaviour is within the elements of a criminal offence. [50:  Criminal Code (Tas) s 1.] 

1.1.1 Part 5 begins the evaluation of how the youth justice system responds to a young person who is alleged to have committed a sexual offence. It provides important context by describing the shift in approach from a model situated in the welfare needs of young people to one that reflects principles of justice, with a focus also on rehabilitation and diversion. It sets out the key agencies involved in youth justice, describes the legislative framework set out in the Youth Justice Act 1997 (Tas) and discusses the tiers of the system, involving informal cautions, formal cautions, community conferences and proceedings before a specialist court – the Magistrates Court (Youth Justice Division). 
Part 6 explores ways in which allegations of sexual offending by young people are reported in the youth justice system. It explores the extent to which sexual offending by young people is reported to police. It also considers factors that may explain why matters do not proceed after a report is made to police. This is referred to as attrition, such as where a report does not proceed to a charge or where a charge does not proceed to a trial (or a plea of guilty). This part discusses the issues relating to reporting to police and police proceedings and makes recommendations for reform.
Part 7 sets out the legislative framework for diversion in Tasmania, and its use in relation to sexual offending by young people. It considers the use of diversion in other Australian jurisdictions, and discusses literature that has considered the use of diversion for sexual offending. It also sets out the views expressed in interviews and makes recommendations for reform.
Part 8 considers the roles of the Youth Justice Division and the Supreme Court in relation to determining cases of sexual offending by young people, as well as diverting a young person for sexual offending, under the Youth Justice Act 1997 (Tas). It sets out data on the prosecution of sexual offending by young people in the criminal courts (Youth Justice Division and the Supreme Court), and provides information about sentencing outcomes.
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[bookmark: _Toc211849357][bookmark: _Toc218154122][bookmark: _Toc218154376][bookmark: _Toc218154876][bookmark: _Toc218156436][bookmark: _Toc218157041][bookmark: _Toc218157253][bookmark: _Toc211849358][bookmark: _Toc218157254]

The nature and prevalence of sexual offending by young people
[bookmark: _Toc211849359][bookmark: _Toc218157255]Introduction
In the 29 years since the Youth Justice Act 1997 (Tas) was passed, substantial changes have occurred in society’s understanding of sexual offending by young people. Part 2 highlights those changes. It first explains key terms and models for understanding the wide spectrum of sexual behaviours exhibited by young people across developmental stages, such as Hackett’s continuum of harmful sexual behaviours. This provides important context for later sections of this Research Paper, including discussions of difficulties police officers face in deciding how to respond to behaviours that may be on the fringes of criminality [see Part 6]. In Part 2.3, the potential harms of sexual offending by young people, both physical and ‘online’, are discussed. Part 2 then examines available evidence concerning the prevalence of physical and online sexual offending by young people. In addition to considering key international and Australian research, Part 2.4 presents Tasmania-specific data – including original empirical research collected by the TLRI with the assistance of state departments. The paper then overviews contemporary understandings of the nature of sexual offending by young people, including risk and protective factors. Finally, Part 2.6 examines the aetiology of harmful sexual behaviour (that is, its causes or origins), the onset of sexual offending by young people and life-course offending patterns, and typologies of young people who sexually offend. It draws on the responses of participants in the interviews conducted by the TLRI to provide a Tasmanian context.
[bookmark: _Toc211849360][bookmark: _Ref217895383][bookmark: _Toc218157256][bookmark: _Ref218252803][bookmark: _Ref218252859][bookmark: _Ref218252871]Sexual behaviour exhibited by young people: key terms and concepts
[bookmark: _Ref217907533]Different approaches have been taken internationally to catalogue and understand the range of sexual behaviours that might be exhibited by children from early childhood to late adolescence (prior to adulthood). A model developed by Hackett and colleagues constructs sexual behaviours on a continuum ranging from developmentally normal for the age of the child or young person, through to behaviours that are inappropriate, problematic, abusive, or violent.[footnoteRef:51] Table 2.1 illustrates some key features of Hackett’s model and provides examples of the characteristics of behaviours along the continuum. [51:  Simon Hackett, ‘Children and Young People with Harmful Sexual Behaviours’ in Christine Barter and David Berridge (eds), Children Behaving Badly?: Peer Violence between Children and Young People (John Wiley & Sons, 2010), 121 and Simon Hackett et al Harmful sexual behaviour framework: An evidence-informed operational framework for children and young people displaying harmful sexual behaviours (Project Report, National Society for the Prevention of Cruelty to Children, 2016). Note: within this paper the term ‘typical’ has been used to replace ‘normal’ as used in the original model proposed by Hackett (2010) and Hackett et al (2016).] 

Table 2.1 Continuum of sexual behaviours[footnoteRef:52]  [52:  Hackett and Hackett et al (n 50).] 

	Typical
	Inappropriate
	Problematic
	Abusive
	Violent

	Behaviour is developmentally expected 
Socially acceptable
Consensual, mutual and reciprocal 
Involves shared decision-making
	Single instances of inappropriate sexual behaviour 
Socially acceptable within the peer group 
Behaviour is in an inappropriate context 
Generally consensual and reciprocal
	Behaviour is problematic and concerning 
Developmentally unusual or socially unexpected 
Consent issues unclear 
May lack reciprocity or equal power 
May include compulsivity
	Victimising intent or outcome 
Misuse of power 
Involves coercion or force 
Intrusive 
Lacks informed consent or victim unable to give consent 
May include expressive violence
	Physically violent 
Highly intrusive 
Instrumental violence, physiologically or sexually arousing to the person responsible 
Sadism


[bookmark: _Ref217913688][bookmark: _Ref217922226]This model has been used to inform policies and practices in settings such as education, child protection and youth justice.[footnoteRef:53] A key focus in the literature is the point at which behaviours become harmful. Examples of harmful sexual behaviour include sexual touching without consent, sexual contact with animals, sexual contact and/or coercion of younger children, and taking sexual images of others with the intention of exploitation or threat of exploitation.[footnoteRef:54] It can include physical and online behaviour, although to date, greater attention has generally been paid to physical offending. Harmful sexual behaviours engaged in by youths can occur in ‘extrafamilial’ (outside the family) and ‘intrafamilial’ (within the family) contexts, and in rare cases, against adults.[footnoteRef:55] [53:  See McKibbin (n 10); Jenna Meiksans et al, A Continuum of Responses for Harmful Sexual Behaviours (Issues Paper, Commissioner for Children and Young People Western Australia, December 2017) <https://www.ccyp.wa.gov.au/media/owjevy3o/a-continuum-of-responses-for-harmful-sexual-behaviours-australian-centre-for-child-protection-april-2018.pdf>; National Centre for Action on Child Sexual Abuse, The Child Sexual Abuse Language Guide: Terms and definitions preferred by victims and survivors of child sexual abuse (2025) <https://nationalcentre.org.au/wp-content/uploads/2025/08/1.-NC-Language-Guide_FINAL.pdf> 12–13.]  [54:  Australian Institute of Family Studies, Understanding Adult Sexual Assault Matters: Insights from Research and Practice An Educational Resource for the Justice Sector (Practice Guide, 2024) <https://aifs.gov.au/resources/practice-guides/understanding-adult-sexual-assault-matters-insights-research-and-practice> 3.]  [55:  Hackett et al (n 5). However, as discussed in Part 8, matters determined in Tasmanian Courts have been more commonly in relation to adult victim-survivors.] 

[bookmark: _Ref217929634]Delineating where criminal law overlaps with this spectrum of behaviours is not always straightforward. Drawing on the work of Hackett and many others, the Royal Commission into Institutional Responses to Child Sexual Abuse (the Royal Commission) settled on three overlapping terms. The broadest is harmful sexual behaviour. This encompasses behaviours by all people under the age of 18 that are harmful to the child or young person’s own development, as well as those that are harmful to others because they are coercive, sexually aggressive or predatory.[footnoteRef:56] Problematic sexual behaviours are those that fall outside the typical or age-appropriate range for younger children, and particularly relate to behaviours that harm the young person themselves.[footnoteRef:57] Sexual offending concerns the behaviours of young people who are under the age of 18, but above the minimum age of criminal responsibility,[footnoteRef:58] where that conduct meets the definition of a criminal offence and the young person could be held criminally responsible for their conduct.[footnoteRef:59]     [56:  Royal Commission into Institutional Responses to Child Sexual Abuse (n 13) vol 1 71. See Sexual Assault Support Service (SASS), Responding to Problem Sexual Behaviour and Sexually Abusive Behaviour in Tasmania (Position Paper, 2015); Elspeth McInnes et al, Responding to Harmful Sexual Behaviour In Tasmania: Review Report on the Tasmanian Prevention Assessment Support Treatment [PAST] Program (Final Report, 2023). Hackett et al, defined HSB as ‘sexual behaviour expressed by children and adolescents under the age of 18 that is developmentally inappropriate, may be harmful towards the child themselves or others, or may be abusive to another child, adolescent, or adult’: Hackett et al (n 50) 3.]  [57:  Royal Commission into Institutional Responses to Child Sexual Abuse (n 13) vol 1 72.]  [58:  At the time of writing, the minimum age of criminal responsibility is 10 years in Tasmania and most other Australian jurisdictions. See further [4.2].]  [59:  Royal Commission into Institutional Responses to Child Sexual Abuse (n 13) vol 1 72. It is noted that there have been reforms to increase the age of criminal responsibility in some Australian jurisdictions, see [4.2].] 

Figure 2.1 shows how harmful sexual behaviours, child sexual abuse by children and problematic sexual behaviours are related to each other. 
Figure 2.1 Overlap between problematic and harmful sexual behaviours, by a child
[image: A diagram of a diagram of a child abuse

AI-generated content may be incorrect.]
Source: Adapted from Royal Commission into Institutional Responses to Child Sexual Abuse (n 13) vol 10 [2.3.2]
An issue which later parts of this Research Paper will consider is that the consensual sharing of sexual imagery between young people may not be viewed as a harmful sexual behaviour by police officers or other professionals who interact with young people, despite the fact that it may constitute an offence, such as distributing child sexual exploitation material (see [4.3]). In other words, there appear to be instances where conduct strictly constitutes ‘sexual offending’ even though it is not viewed as sexually coercive, aggressive or predatory behaviour. 
[bookmark: _Ref218007071][bookmark: _Ref217915302]Over many decades, multiple disciplines, including criminology, have been attuned to the risks of stigmatising young people through the use of language.  Key concerns have been that: language can communicate to young people that they (rather than their behaviour) have been rejected by the community; and that labels, such as ‘criminal’, can be internalised by young people as central to their identify and self-perception,[footnoteRef:60] and thereby undermine rehabilitation efforts. The risks are acute in the domain of sexual offences, where an extremely high degree of social stigma is at play. Labels that can be applied to young people who commit sexual offences include ‘sex offender’, ‘child paedophile’ and ‘child perpetrator’.[footnoteRef:61]   [60:  Rob White, ‘Shaming and Reintegrative Strategies: Individuals, State Power and Social Interests’ in C. Alder and J. Wundersitz (Eds.), Family Conferencing and Juvenile Justice (Australian Institute of Criminology, 1994) 194.]  [61:  See Commonwealth of Australia (n 11); Simon Rice et al, ‘Unwet Mental Health and Criminogenic Needs among Justice-involved Young people: A Role for Clinicians in the Community (2023) 27(2) Clinical Psychologist 259; Carla Meurk et al, Changing Direction: Mental Health Needs of Justice-Involved Young People in Australia (UNSW Kirby Institute, 2019) <https://www.kirby.unsw.edu.au/sites/default/files/documents/MEH-JOSH_Report.pdf>. Another contested term is ‘child-on-child sexual abuse’, which is said to potentially be rejected by a professional responding to the child who has harmed another, but used favourably by those who are responding to the victim; Gemma McKibben et al, ‘“The Victims Become the Scapegoats” – Victim-Survivors’ Experiences of Children’s Harmful Sexual Behaviour’ (2025) Victims & Offenders 10.1080, 1–22, <https://doi.org/10.1080/15564886.2025.2560430>.] 

However, it has been argued that the reluctance to label the behaviour of young people as ‘sexual offending’ has contributed to uncertainty about the nature of, and the appropriate response to, the behaviour.[footnoteRef:62] In a similar vein, the Royal Commission noted concerns about stigmatising young people who commit sexual offences, it is nonetheless ‘essential not to lose sight of the serious nature of sexual abuse committed by some children’.[footnoteRef:63] While recognising the need for great care in the use of language, the TLRI has decided to adopt an approach aligned with the approach of the Royal Commission and the Commission of Inquiry,[footnoteRef:64] and generally refer to ‘young people who are alleged to have committed sexual offences’ or ‘young people who commit sexual offences’.[footnoteRef:65] If relevant to the context, the TLRI will also use the term youth or youths (as used by the Youth Justice Act 1997 (Tas)). [62:  Mathews et al (n 2) 12–13.]  [63:  Royal Commission into Institutional Responses to Child Sexual Abuse (n 13) Criminal Justice Report, pts VII–X, apps, 390.]  [64:  Tasmanian Commission of Inquiry (n 9) vol 2 ch 3 107 see fns 38, 39. See also Tasmanian Government, Keeping Children Safe: Understanding Child Sexual Abuse: Prevalence, Risk Factors and Drivers (2025) 15–17.]  [65:  Cf National Office for Child Safety, Language and Terminology Guide (2024) <https://www.childsafety.gov.au/resources/language-and-terminology-guide>, which prefers ‘young person with harmful sexual behaviours’ to ‘offender’. Alternative terminology has been suggested by Alissar El-Murr, Problem Sexual Behaviours and Sexually Abusive Behaviours in Australian Children and Young People: A Review of Available Literature (AIFS CFCA Paper No 46, 2017) adopting the terms ‘Problem Sexual Behaviours’ for those children aged 0–9 years and ‘Sexually Abusive Behaviours’ for those aged 10–18 years.] 

Finally, it is noted that legislation often refers to both ‘children’ and ‘young people’. However, to improve the readability of the Research Paper, the TLRI will generally use the term ‘young people’ to refer to both.
[bookmark: _Toc211849361][bookmark: _Toc218157257][bookmark: _Ref218241420][bookmark: _Ref218251999]Harms caused by sexual offending
[bookmark: _Ref217913617][bookmark: _Ref217996748]Harmful sexual behaviour and sexual offending can cause significant and ongoing harm to victim-survivors. The Australian Law Reform Commission (ALRC) recently described sexual violence as a ‘unique harm’ associated with ‘persistent myths and stereotypes’ that may lead to beliefs that excuse men, and can encourage mistrust of women, and cause people who experience sexual violence to ‘experience, or anticipate “blame, shame, and stigma”’.[footnoteRef:66] Research suggests that a person’s experiences of the justice system’s response to reports of sexual offending as a young person can influence their confidence in the system and their likelihood to engage with the justice system as an adult.[footnoteRef:67] Much has been written about the harms of sexual violence in general, and of the harms of child sexual abuse in particular, with the ACMS outlining the experiences of adults living with the ‘long-term and distressing impacts of sexual abuse experienced in their childhoods’.[footnoteRef:68] The Commission of Inquiry wrote: [66: Australian Law Reform Commission (‘ALRC’), Safe, Informed, Supported: Reforming Justice Responses to Sexual Violence (ALRC Report 143, 2025) [1.40].]  [67:  KPMG an RMIT University Centre for Innovative Justice, ‘This is my story. It’s your case but it’s my story’: Interview study: Exploring Justice System Experiences of Complainants in Sexual Offence Matters (New South Wales Bureau of Crime Statistics and Research, 2023). It is noted that the study observed ‘several interview participants had prior experience of domestic and family violence or sexual violence during childhood, with a lack of appropriate police response contribution to their lack of confidence that police would respond any differently to their experience of sexual assault in adulthood: 24.]  [68:  National Centre for Action on Child Sexual Abuse, Submission to the Inquiry into Australia’s Human Rights Framework by the Parliamentary Joint Committee on Human Rights (June 30, 2023) <https://nationalcentre.org.au/wp-content/uploads/2023/07/National-Centre_Submission_HR_Inquiry_FINAL.pdf> 7.] 

Sexual abuse causes profound trauma. It adversely affects children and young people’s emotional and educational development, physical and mental health, the quality of their relationships, their connection to culture, and their sense of identity and wellbeing. These effects often continue into adulthood and can have lifelong consequences for a victim-survivor’s ability to work, raise a family, feel part of a community and enjoy intimacy.[footnoteRef:69] [69:  Tasmanian Commission of Inquiry (n 9) vol 2 ch 3 [5.1].] 

Similarly, the ALRC has written that:
[S]exual violence can have serious and long-lasting impacts. Sexual violence can affect a person’s physical and psychological health and wellbeing. It can hurt their relationships and limit their ability to learn, work, and be a part of the community.[footnoteRef:70] [70:  ALRC (n 65) [2.18]. See also Australian Institute of Family Studies (n 53) 13–15.] 

Research has demonstrated the association between child sexual abuse and mental health disorders in adulthood, as well as ‘major adverse outcomes comprised of three serious health risk behaviours: cannabis dependence, self-harm and suicide attempts’.[footnoteRef:71] [71:  ALRC (n 65).] 

[bookmark: _Ref217922700]A growing body of literature is examining the impacts of online sexual offending against children. Victim-survivors have reported psychological distress from the thought that, at any time of the day or night, someone may be viewing for their sexual entertainment on the internet, recordings of the victim-survivor’s child sexual abuse, thereby, in a sense, endlessly replicating the original abuse.[footnoteRef:72] Some have reported fear of being recognised in public places.[footnoteRef:73] Young people who experienced ‘sexual extortion’ – that is, the use of coercion or blackmail to force them to self-generate child exploitation material – have reported suicidal ideation, depression, anxiety, fear, shame, isolation, fear of damage to family relationships, financial loss (where money was demanded by the offender), impacts on their schooling, and so on.[footnoteRef:74]  [72:  See Jeremy Prichard, Paul A Watters, and Caroline Spiranovic, ‘Internet subcultures and pathways to the use of child pornography’ (2011) 27(6) Computer Law & Security Review 587.]  [73:  Ibid.]  [74:  Heather Wolbers et al, ‘Sexual extortion of Australian adolescents: Results from a national survey’ (2025) 712 Trends and Issues in Crime and Criminal Justice <https://www.aic.gov.au/sites/default/files/2025-02/ti712_sexual_extortion_of_australian_adolescents.pdf>.] 

[bookmark: _Ref217915176]As discussed below at [4.3], young people generate and share sexual images of themselves consensually. However, self-generated material can be non-consensually shared with peers or entire school communities online, showing the potential overlap of child sexual exploitation material (CSEM) offences with image-based abuse, an offence that can also involve adult victim-survivors. The sharing of CSEM by young people can result in significant psychological distress for victim-survivors and their families.[footnoteRef:75] It can entail a ‘strong element of betrayal trauma and peer group social humiliation’.[footnoteRef:76] [75:  Office of the e-Safety Commissioner, Image-based Abuse: Qualitative Research Summary (Qualitative Report, 2017) <https://www.esafety.gov.au/research/image-based-abuse>.]  [76:  Finkelhor et al, ‘Child Sexual Abuse Images and Youth Produced Images; The Varieties of Image-based Sexual Exploitation and Abuse of Children’ (2023) 243 Child Abuse and Neglect 1, 6.] 

While the significant harms of sexual abuse are well articulated, there has been less focus on comparing the experiences of victim-survivors who were perpetrated against by adults, and those who were offended against by another young person.[footnoteRef:77] An exception is a study by Finkelhor et al, which examined image abuse in childhood from a victim perspective, and found that the most negatively impactful category was self-made images that were non-consensually misused by other youths. In contrast, the least impactful category was images voluntarily shared by youths with adults and in commercial exchanges. Accordingly, it was observed that ‘from a victim perspective a primary focus on adult involved episodes does not fully recognize the level of threat and harm. A victim-oriented focus must encompass youth betrayed by other youths’.[footnoteRef:78]  [77:  McKibbin et al (n 10) 2.]  [78:  Finkelhor et al (n 75) 7.] 

Recent research by McKibben et al has also explored the experiences of victim-survivors of childhood sexual abuse committed by other children, with ‘psychological and relational negative impacts [being] common. These included chronic mental health issues, like suicidality, and an inability to form meaningful relationships, further victimisation, and decisions not to have children’.[footnoteRef:79] McKibbin et al observed that their research findings suggest that ‘children’s harmful sexual behaviour is just as harmful as adult-perpetrated sexual abuse’.[footnoteRef:80]Additional uncertainty can be created for victims of child sexual abuse committed by other children given that there is less certainty in the narrative of ‘who is the perpetrator and who is the victim’ compared with adult-perpetrated child sexual abuse.[footnoteRef:81] This means that victims-survivors can at times ‘experience feeling as if they were “invited into” or complicit, in the abuse, despite violence and coercion’.[footnoteRef:82] [79:  McKibbin et al (n 10) 6. This research informed the development of a model (to be used alongside current definition of harmful sexual behaviour) to understand the perspective of victims aged 9–12. See also McKibben et al (n 60).]  [80:  McKibben et al (n 60) 18.]  [81:  Ibid 19.]  [82:  Ibid.] 

This resonated with some of the perspectives provided in the interviews with the TLRI – that young people who are victim-survivors may feel guilt and shame about their own role (or perceived role) in the abuse. In addition, as noted at [6.3], in these interviews, some participants spoke of concerns from a victim-survivor perspective that currently there was a sense that the justice system was not able to provide a response, and that the young person who had harmed them essentially got away with it. 
[bookmark: _Toc211849362][bookmark: _Ref217903249][bookmark: _Toc218157258][bookmark: _Ref218240923]Prevalence of harmful sexual behaviour/sexual offending by young people
[bookmark: _Ref217979646]Sexual offending by young people generally remains a contentious and taboo subject, and thus is often underreported and consequently difficult to measure. Indeed, patterns of underreporting and stigma behaviours are primary reasons the issue of harmful sexual behaviours engaged by youths has been traditionally minimised both systemically and statistically.[footnoteRef:83] Australian data estimating the prevalence of harmful sexual behaviour did not exist until relatively recently.[footnoteRef:84]  [83:  Mathews et al (n 2) 2.]  [84:  Australian Institute of Health and Wellbeing (‘AIHW’) Child sexual abuse (Web page, 30 July 2025) <https://www.aihw.gov.au/family-domestic-and-sexual-violence/types-of-violence/child-sexual-abuse>.] 

[bookmark: _Ref218239933][bookmark: _Ref217915594]The prevalence of online sexual offending by young people is very hard to estimate. However, it has clearly increased in recent years due to new technologies and internet-based communication platforms (eg Snapchat, Instagram and TikTok).[footnoteRef:85] By providing ubiquitous access to digital cameras and easy means of uploading material via the internet, modern technology has introduced a new potent risk factor for online sexual offending by young people and against them.[footnoteRef:86] From the perspective of situational crime prevention theory, the technology is facilitating a toxic mix for young people because it provides repeated opportunities for offending behaviour that is easy and rewarding (eg sexual gratification), perceived as low-risk (eg in terms of police intervention), and can be excused through cognitive distortions (eg ‘everybody does it’).[footnoteRef:87] [85:  Marcel Aebi et al, ‘Testing the “sexually abused-abuser hypothesis” in adolescents: A population-based study’ (2015) 44 Archives of Sexual Behavior 2189. See also [2.6].]  [86:  See, generally, Jeremy Prichard et al ‘Warning messages to prevent illegal sharing of sexual images: Results of a randomised controlled experiment’ (2022) 647 Trends and Issues in Crime and Criminal Justice 1–2; Aebi et al (n 84); Finkelhor et al (n 75).]  [87:  Richard Wortley and Stephen Smallbone, Internet child pornography: Causes, investigation, and prevention (Praeger, 2012), 106–22.] 

[bookmark: _Ref218239943][bookmark: _Ref217917566]Today, consensual sharing of digital sexual images or videos (eg ‘sexting’) is a common form of sexual expression for adolescents[footnoteRef:88] and adults.[footnoteRef:89] It has been argued that the behaviour is not necessarily problematic where it occurs between adolescents consensually, and without the hallmarks of harmful sexual behaviours (see [2.2]).[footnoteRef:90] Notwithstanding this, literature has described sexting as ‘an overlapping yet different behaviour to online sexual abuse’.[footnoteRef:91] As noted, there are range of offending behaviours that many young people may engage in, including the non-consensual generating or sharing of sexual images, and the non-consensual manufacturing of sexual images (digitally altered or ‘deepfake’ images).[footnoteRef:92] Currently, research indicates that the bulk of images involved in youth online sexual offending were originally self-generated (eg photographed) and initially shared voluntarily.[footnoteRef:93]  [88:  Samantha Madigan et al ‘Prevalence of multiple forms of sexting behavior among youth: A systematic review and meta-analysis’ (2018) 172(4) JAMA Pediatrics 327–335.]  [89:  Camille Mori et al ‘The prevalence of sexting behaviors among emerging adults: A meta-analysis’ (2020) 49(4) Archives of sexual behavior 1103–1119.]  [90:  Megan Lee et al, ‘Sexting among young people: Perceptions and practices’ (2015) 508 Trends and Issues in Crime and Criminal Justice 1.]  [91:  Michael Cahill et al, ‘Recorded Sexual Offences among Juveniles in Australia’ (2024) 43 Australian Institute of Criminology Statistical Bulletin, 2.]  [92:  Heather Turner et al, ‘Contexts and Characteristics of Imaged-Based Sexual Exploitation and Abuse of Children: Incident Dynamics in a National Sample’ (2025) 30(1) Child Maltreatment 68, 68–69.]  [93:  Finkelhor et al (n 75) 6.] 

Two important data sources are: (1) recorded crime statistics and (2) information provided by victim-survivors in surveys, interviews and other qualitative research methods. In relation to recorded crime, the literature has consistently indicated that only a small proportion of sexually-based offences are reported to authorities, and of those, only a small proportion of alleged offenders are likely to be proceeded against, and ultimately found guilty.[footnoteRef:94] Youth engagement in harmful sexual behaviour is often unreported due to stigma and the associated implications for family members (eg sibling separation, child services involvement), especially in the circumstances where these acts occur between siblings. As Warner and Bartels recognised, most young people engaging in harmful sexual behaviour will target someone known to them, such as family, peers and acquaintances, who are typically less likely to report the offence to an authority figure or proceed with prosecution.[footnoteRef:95] Therefore, it may be that the prevalence of sexual offending by young people is considerably higher than indicated in recorded crime data. Self-reports by victim-survivors, including those aged under 18, suggest higher rates of youth sexual offending than is indicated by official statistics, with many occasions of harmful sexual behaviours engaged in by youths never reported to, or investigated by, official authorities.[footnoteRef:96] Of course, the factors that might make a victim-survivor disinclined to report their experiences to authorities may also discourage them from wanting to participate in qualitative research. In other words, surveys (and the like) will usually be exposed to selection effects. With those caveats noted, this section draws on these two data sources to examine estimates of the prevalence of physical and online sexual offending by young people. [94:  Aebi et al (n 84); Warner and Bartels (n 2).]  [95:  Warner and Bartels (n 2). See Part 6 for further discussion of barriers to reporting.]  [96:  David Finkelhor and Jennifer Dziuba‑Leatherman, ‘Children as Victims of Violence: A National Survey’ (1994) 94(4) Pediatrics 413–420.] 

[bookmark: _Toc211849363][bookmark: _Toc218157259]International literature
Concerns about the prevalence of sexual offending by young people have been raised in academic literature, practice materials and government reports from around the world. International statistics indicate that young people aged 10–17 years are responsible for a considerable proportion of harmful sexual behaviours enacted towards other young people. 
[bookmark: _Ref218017754][bookmark: _Ref217930211]Physical offending. In the United States, for example, Brown cited that in 2014, 17% (that is, 43,422) of all arrests for sexual crimes were of young people aged under 18.[footnoteRef:97] In another study in 2021, Carpentier and Proulx stated that, in Canada, young people were responsible for approximately 21% of all sexual crimes, and more than 70% of all sexual crimes against minors.[footnoteRef:98] In 2021, Siria and colleagues reported that youth offenders represented between 14 and 18% of sexual offenders across North America, between 5 and 24% across Europe, and approximately 8% in Spain.[footnoteRef:99]  [97:  Adam Brown, ‘Using latent class analysis to explore subtypes of youth who have committed sexual offences’ (2019) 17(4) Youth Violence and Juvenile Justice 413.]  [98:  Julie Carpentier and Jean Proulx, ‘Recidivism rates of treated, non-treated and dropout adolescent who have sexually offended: A non-randomized study’ (2021) 12 Frontiers in Psychology 1.]  [99:  Sandra Siria, Enrique Echeburúa and Pedro Amor, ‘Adolescents adjudicated for sexual offending: A comparison between sex-only and sex-plus’ (2021) 18 Sexuality Research and Social Policy 981. ] 

Online offending. In 2023, in a meta-analysis of 32 studies, Sutton and Finkelhor estimated that 44% of sexual offending on the internet was committed by people who were aged under 18, with the majority of offenders identified in self-report surveys, rather than police samples.[footnoteRef:100] Most of the offences captured in the included studies were general online sexual offending, though some specific offences were highlighted, including grooming, solicitation, and image-based abuse, with most victims known to the offender. Sutton and Finkelhor suggested that police and others may be underestimating the significance of online sexual offending by young people. [100:  Samantha Sutton and David Finkelhor, ‘Perpetrators' identity in online crimes against children: A meta-analysis’ (2023) 25(3) Trauma, Violence & Abuse 1756.] 

In a 2024 study, Turner and others, described the incident characteristics of six specific forms of ‘imaged-based sexual exploitation and abuse of children’ (IBSEAC) through the use of a victim survey.[footnoteRef:101] The results underscored the ‘substantial diversity of contexts and characteristics of  IBSEAC’.[footnoteRef:102] However, several elements were highlighted, including offending by young people against their peers – contradicting ‘emphasis in the media on adults and online strangers as the most prototypical risk category’.[footnoteRef:103] Relevant findings were that: [101:  Heather Turner et al, ‘Contexts and Characteristics of Imaged-Based Sexual Exploitation and Abuse of Children: Incident Dynamics in a National Sample’ (2025) 30(1) Child Maltreatment 68, 68.]  [102:  Ibid 78.]  [103:  Ibid.] 

The most common scenario of non-consensual sharing was by young people who were also an intimate partners with the victim-survivor. The study found 71.07% of victims of non-consensual sharing knew the person who shared the images, and in 57.96% of cases, that person was a boyfriend or girlfriend. Approximately 73% of known offenders were male, and over 66% were other juveniles.
Non-consensual image taking was less common. Known offenders (86.53%) were usually intimate partners (46.37%), male (90.53%) and aged under 18 in approximately 47% of cases.
Forced image recruitment describes where someone threatened, pressured or forced the respondent to provide a picture or video. In cases where the person forcibly recruiting the image was known (57.94%), most were male (97.87%), and aged 14–17 (64.82%).
Threatened sharing or sextortion incidents had a larger proportion of adult offenders than other types, but most offenders were also intimate partners. For threatened image-sharing where the offender was known (66.77%), 53.4% were an intimate partner, 75.28% male, and over 53% other youths.[footnoteRef:104] [104:  Ibid 71, 74, 78–79.] 

Other research has found that one in seven (13%) of young people report sharing a nude image or a video of themselves with someone else.[footnoteRef:105] The sharing of intimate images is viewed as normal by 25% of young people.[footnoteRef:106] [105:  Thorn, Youth Perspectives on Online Safety 2023: An Annual Report of Youth Attitudes and Experiences  (Annual Report, 2024), 16 <https://info.thorn.org/hubfs/Research/Thorn_23_YouthMonitoring_Report.pdf>.]  [106:  Ibid 16.] 

[bookmark: _Toc211849364][bookmark: _Toc218157260]Australian research
[bookmark: _Toc211849365][bookmark: _Toc218157261]Physical offending
The Australian Child Maltreatment Study (ACMS) provides empirical data about the prevalence of child sexual abuse within the general population by conducting a survey with self-identified victims-survivors (N=8,503).[footnoteRef:107] The ACMS’ large and nationally representative sample provides insight into the extent of harmful sexual behaviour (physical or online) experienced by young people that is committed by other young people. [107:  Divna Haslam et al, ‘The Australian Child Maltreatment Study (ACMS), a National Survey of the Prevalence of Child Maltreatment and its Correlates: Methodology’ (2023) 218 (6 suppl) The Medical Journal of Australia Supplement S8. It was ‘a cross-sectional survey study of people in Australia aged 16 years or more about their childhood maltreatment experiences’, and used the Juvenile Victimization Questionnaire-R2: Adapted Version with follow up items to capture contextual information, 6. The oversampling of young people (16–24 years old) was ‘to provide sufficient power for detecting small changes in prevalence in further survey rounds, allowing evaluation of the impact of police and practice initiatives’ 10.] 

The ACMS reports on the prevalence of five types of child abuse and neglect, including child sexual abuse (CSA).[footnoteRef:108] For the purposes of the ACMS, sexual abuse was defined to include: [108:  Haslam et al (n 12).] 

Any sexual act inflicted on a child by any adult or other person, including contact and non-contact acts, for the purposes of sexual gratification, where true consent by the child is not present. True consent will not be present where the child either lacks capacity to give consent, or has capacity but does not give full, free, and voluntary consent. Operationally, acts of sexual abuse include forced intercourse; attempted forced intercourse; other acts of contact sexual abuse (eg touching, fondling); and non-contact sexual acts (eg voyeurism, exhibitionism).[footnoteRef:109] [109:  Ibid 8. The survey asked behaviourally specific questions to elicit a yes or no response. There were three questions relating to contact sexual abuse: Did anyone ever touch your private parts when they shouldn’t have or make you tough their private parts? Did anyone ever try to force you to have sex, even if it didn’t happen? Did anyone ever force you to have sex? There was one question about non-contact sexual abuse: Did anyone ever look at your private parts when they shouldn’t have?: Mathews et al (n 2) 3.] 

A key finding of the ACMS is that ‘in contemporary Australian society, [child sexual assault] by known adolescents in non-romantic relationships is by far the single most common category of offending’.[footnoteRef:110] Other significant findings of the ACMS in relation to the prevalence of CSA (and CSA by other young people) are: [110:  Mathews et al (n 2) 12. It is important to note that this finding is not attempting to account for (a) the seriousness of the sexual assault (eg fondling versus rape), or (b) the number of times the offender committed the offence (eg once versus 20 times). ] 

An estimated 28.5% of Australians had experienced CSA at least once. Overall, the national prevalence of CSA committed by any adult was 18.5% and by any adolescent was 13.7%.
Among participants aged 16–24, offending by adolescents was more common (18.2%) than offending by adults (11.7%). 
CSA by adolescents (current or former romantic partners) was twice as likely to be reported by females aged 16–24 (9%) than females aged 25–44 (4.3%).  
Girls were more likely than boys to experience CSA by all classes of offenders except institutional caregivers. 
In summary, the findings of the ACMS showed that: 
[A] substantial proportion of all CSA is inflicted by other adolescents. As two prominent examples, the findings for 16–24 year olds revealed over one in eight (13.2%) reported experiencing CSA by an adolescent with whom they were not and had never been in romantic relationship, and over one in 20 (5.7%) reported experiencing CSA by an adolescent with whom they were in a romantic relationship or had been.[footnoteRef:111]  [111:  Ibid 10.] 

Recorded crime data, based on matters reported to police, provide another source of information about the prevalence of sexual offending by young people. The most recent data release from the Australian Bureau of Statistics (ABS), reported that there were 9,585 offenders proceeded against by police in Australia in 2023–24 for a sexual offence, of which 1,431 of individuals were aged under 18.[footnoteRef:112] These figures, together with the rate per 100,000 people, are presented in Table 2.2 below.  [112:  Australian Bureau of Statistics, Recorded Crime – Offenders, 2023–24: Principal Offence (Australian Bureau of Statistics, 2024) Table 1; Recorded Crime – Offenders, 2023-24: Youth Offenders (Australian Bureau of Statistics, 2024) Table 3.] 

Table 2.2 Number of offenders proceeded against by police for sexual assault and related offences (by principal offence) adult and youth offenders, Australia, 2022–23 
	Offender type
	Number
	Proportion
	Rate per 100,000

	Adult
	8,151
	85%
	38.5

	Youth
	1,431
	15%
	53.9

	Total 
	9 585
	100%
	n/a


Table 2.2 above shows that, although young people only committed 15% of sexual offences proceeded against, they are over-represented as an age group on a per capita basis, as that proportion represents 53.9 per 100,000 young Australians, compared with 38.5 per 100,000 adult Australians. 
Of the matters concerning youths, 686 young people were proceeded against for sexual assault and 745 were proceeded against for non-assaultive sexual offences.[footnoteRef:113] This equates to a rate of 26 per 100,000 for sexual assault and 28 per 100,000 for non-assaultive sexual offences. Figure 2.2, below, presents the rate for assaultive and non-assaultive sexual offences in Australia over the period from 2008–09 to 2023–24. [113:  This classification is from the Australian and New Zealand Standard Offence Classification (ANZSOC) 2011: division 031 (sexual assault), which is defined as ‘physical contact, or intent of contact, of a sexual nature directed towards another person where that person does not give consent, gives consent as a result of intimidation or deception, or consent is proscribed (ie the person is legally deemed incapable of giving consent because of youth, temporary/permanent (mental) incapacity or there is a familial relationship)’; and division 032 (non-assaultive sexual offences) which are defined as ‘offences of a sexual nature, or intent thereof, against another person that do not involve physical contact with the person and where the person does not give consent, gives consent as a result of intimidation or deception, or consent is proscribed (ie the person is legally deemed incapable of giving consent because of youth, temporary/permanent (mental) incapacity or there is a familial relationship)’. Note that the updated 2023 ANZSOC offence classification for sexual offences contains new subcategories of sexual assault of an adult (031), sexual assault of a child (032), child procurement or grooming (033), child abuse material offences (034), intimate image offences (035), and other sexual offences (039); see Australian and New Zealand Standard Offence Classification (ANZSOC) (2023).] 

Figure 2.2 Sexual assault and non-assaultive sexual offences, by youth offenders, rates per 100,000 youth population, Australia, 2008–09 to 2023–24

 
[bookmark: _Ref218240008]Figure 2.2 shows that, since 2008–09, there has been an observable downward trend in the rate of recorded sexual offences, and an increase in the rate of recorded non-assaultive sexual offences, committed by young people.[footnoteRef:114] [114:  Cahill et al (n 90) 9.] 

ABS data for 2023–24 indicate that more young males were proceeded against by police for a sexual offence than young females. Young men represented 1,115 (76.3%) of the youth sexual matters proceeded against by police (see Table 2.3 below). 
Table 2.3 Number of youth offenders proceeded against by police for sexual assault and related offence (by principal offence) by sex, Australia, 2022–23
	
	Number
	Proportion (%)
	Rate per 100,000

	Male
	1115
	78.2
	81.7

	Female
	310
	21.8
	24.1

	Total
	1431 
	100
	n/a


[bookmark: _Ref217928675]Important research on alleged sexual offending by youths has also been conducted by the Australian Institute of Criminology (AIC). The AIC examined data from New South Wales, Victoria, Queensland, Western Australia and the Northern Territory. In 2022–23, across these five jurisdictions, 322 males and 24 females, aged 10–17, were charged, arrested and summonsed for alleged sexual offending. For a further 644 males and 265 females other action was taken in relation to a sexual matter, such as a caution, conference or penalty notice.[footnoteRef:115] Of these 1,255 young people, it was reported that  over half (53%; 659; 612 males and 47 females) were proceeded against for physical sexual offences, including sexual behaviour or gestures in the presence of a victim-survivor, sexual physical contact without penetration, persistent sexual abuse of a child, rape, and attempted rate.[footnoteRef:116] [115:  Tom Sullivan et al, Sexual Offending in Australia 2022–23 (AIC Reports: Statistical Reports 51, 2025) 16–17.]  [116:  Ibid 22.] 

[bookmark: _Toc211849366][bookmark: _Toc218157262]Online offending
As noted at [2.4.2]–[2.4.3], it is well recognised that technological advances and ready access to an online environment has dramatically changed the nature of online offending by young people. Easy access to mobile phones and other technology allows images to be taken and shared, as well as images to be digitally created or altered, with research showing that the majority of CSEM is youth-produced.[footnoteRef:117] Others have noted that the phenomenon of online sexual offending by young people represents a unique challenge for youth justice systems to both support victims and appropriately respond to offenders.[footnoteRef:118] [117:  Finkelhor et al (n 75). This study reports from a victim-oriented perspective, and found that ‘the large majority (88%) of the images involved youth produced images’: 7.]  [118:  Whiteny Howey, Brad Lundahl and Andrea Assadollahi, ‘Effectiveness of residential treatment for youths with problematic sexual behaviour: A systematic review. (2022) 19(23) International Journal of Environmental Research and Public Health, 19(23), 15625 <https://doi.org/10.3390/ijerph192315625>; Hackett et al (n 5).] 

In addition to estimating the prevalence of physical sexual offending, the ACMS also examined the prevalence and characteristics of online child sexual victimisation. The study analysed reports from participants concerning non-consensual sharing of sexual images of a child by adults and adolescents.[footnoteRef:119] Key findings are presented in Table 2.4.  [119:  Walsh et al (n 24). It is noted that the ‘ACMS collected retrospective self-report data about the experience of … online sexual victimization at any time in childhood up to age 18’: 4. Participants aged 16–24 were asked ‘Did anyone ever use the internet or a mobile phone to share sexual images of you without your consent?’. If the answer was yes, then follow up questions were asked about how many times it had happened, age at onset and who had done this to them: 4.] 

Table 2.4 Summary of findings from ACMS: Prevalence and characteristics of non-consensual sharing of sexual images of a child
	Issue
	Findings

	Prevalence
	National prevalence of non-consensual sharing of sexual images of the child by any offender: 7.6%.[footnoteRef:120] [120:  Ibid 5.] 

80.6% of the offenders were adolescents and 19.3% were adults.[footnoteRef:121] [121:  Ibid Table 4. It is noted that there were 247 participants who identified an offender. There were 5 participants who did not know the offender type and 4 who declined to answer: Table 4.] 

Experienced by a significantly higher proportion of girls (10.9%) than boys (3.8%).[footnoteRef:122] [122:  Ibid 5.] 


	Age of onset
	Median age for the onset of non-consensual sharing: 15 years
Children experiencing it for the first time below the age of 11: 8.7%
Children experiencing it for the first time between the ages of 12–15: 56.6%
Children experiencing it for the first time aged 16–17: 34.7%[footnoteRef:123] [123:  Ibid.] 


	Offenders
	Most often inflicted by a known adolescent (non-romantic relationships): 48.8%.
Inflicted by known adolescent (romantic relationships): 23.4%
Any class of known adolescent: 72.2%
Unknown adolescent: 7.6%[footnoteRef:124] [124:  Ibid 6.] 



Of the 8,503 participants in the ACMS, 7.6% (256) reported that a sexual image of themselves was shared when they were a child – most commonly when they were aged 15 years.[footnoteRef:125] In the 80.6% of cases where the offender was an adolescent, 72.2% were known to the victim-survivor, either through non-romantic (48.8%) or romantic (23.4%) relationships.[footnoteRef:126]  [125:  Ibid Table 4.]  [126:  Ibid 4.] 

Other emerging Australian research has examined the online sexual behaviour of young people. The AIC studied sexual extortion of Australian adolescents.[footnoteRef:127] This study surveyed young people’s experience as victim-survivors of sexual extortion (1,953). One in every ten participants (11.3%) indicated they had experienced sexual extortion in their lifetime.[footnoteRef:128] Almost two in three (64.6%) adolescents who experienced sexual extortion said it was committed by someone they had met online and had never met in person.[footnoteRef:129] No information was provided about the characteristics of offenders who were known to the young people, and so this study does not provide detail about the incidence of sexual extortion of young people by other young people.   [127:  Wolbers et al (n 73).]  [128:  To measure sexual extortion, survey respondents (aged between 16 and 18) were asked: ‘Has anyone ever demanded something from you (eg money or photos) and threatened to post or share an intimate or nude image/video of you if you didn’t do what they say?’: Ibid 4.]  [129:  Ibid 8. ] 

The Office of the eSafety Commissioner (eSafety) has examined the extent of people’s experience of image-based abuse (IBA) by studying the operation of the IBA Reporting and Removal Scheme over its first five years. IBA has three key forms: (1) non-consensual creation or possession of intimate images; (2) non-consensual distribution of intimate images; and (3) threats to share intimate images.[footnoteRef:130] The IBA data reported on adult and youth victimisation and categorised most reports involving a victim-survivor aged under 18 as ‘child sexual exploitation’ or ‘peer-group sharing/threatened sharing’.[footnoteRef:131] It found that in the period 18 August 2018 to 30 June 2023, eSafety handled 19,468 IBA reports, with 4,649 (23.9%) of all reports made by or on behalf of victims aged under 18.[footnoteRef:132] Of these reports, nearly six in ten (59.8%) were categorised as child sexual exploitation and ‘[t]he other most common type of report … involving victims under the age of 18 was peer-group sharing’ (16.1%).[footnoteRef:133] It was noted that ‘unlike child exploitation, the person responsible for peer-group sharing is similar in age to the victim’.[footnoteRef:134] [130:  Melanie Burton et al ‘Regulating Image-Based Abuse: An Examination of Australia’s Reporting and Removal Scheme’ (2025) 2(5) Journal of Online Trust and Safety 1 <https://tsjournal.org/index.php/jots/article/view/222/86> 4.]  [131:  Ibid [5.3].]  [132:  Ibid [5.3.4].]  [133:  Ibid 18, Table 3.]  [134:  Ibid [5.3.4].] 

Recorded crime data collated by the ABS (as noted at [2.4.17]; Figure 2.2) show an increase over time in the rate of non-assaultive sexual offending, and as this category includes child abuse material offences, this trend potentially reflects an increasing shift to online and technologically-facilitated sexual offending behaviour among young people.[footnoteRef:135]  [135:  Cahill et al (n 90) 13. It is noted that the authors indicate that causes of the increase in recorded non-assaultive sexual offences was beyond the scope of the study and that the factors advanced to explain the trend were speculative, 13.] 

For the period 2022–23, research by the AIC in relation to New South Wales, Victoria, Queensland, Western Australia and the Northern Territory shows that, of the alleged sexual offenders aged 10–17, 51% (634) were proceeded against for the handling of unlawful sexual material and more than half were proceedings against for penetrative or non-penetrative sexual offences (53%, 659)).[footnoteRef:136] These offences comprised child sexual abuse material and image based sexual abuse offences.[footnoteRef:137] These data show that a greater number of females were proceeded against for online offending than for physical sexual offending.[footnoteRef:138] There were also 33 young people (28 males and five females) proceeded against for enabling unlawful sexual conduct, including grooming children for a sexual offence and using a carriage service to procure a child for sexual activity.[footnoteRef:139] [136:  Sullivan et al (n 114) 27.]  [137:  Ibid 22.]  [138:  Ibid 27.]  [139:  Ibid 22, 27.] 

[bookmark: _Toc211849367][bookmark: _Toc218157263]Tasmanian data
Few studies have been conducted on sexual offending by young Tasmanians. Research examining the prevalence of teen domestic violence and abuse (including sexual violence) experienced by those aged under 18 analysed Tasmanian data collected as part of the Longitudinal Study of Australian Children. Of the 69 Tasmanian participants, 14.9% of males and 16.5% of females aged 18–19 reported experiencing sexual abuse from a partner in the past 12 months (a combined 15.8%).[footnoteRef:140] This research does not indicate the age of the partner, and also does not indicate the frequency of the sexual abuse which had occurred in the past 12 months related to sexual abuse when the teenager was aged under 18. This means is not possible to determine the extent to which the reported sexual offending against the person aged under 18 was committed by another young person. In interviews with 17 young Tasmanians, who had experienced abuse from a former partner, information was provided concerning 27 relationships, in which they had experienced: [140:  Carmel Hobbs, Young in love and in danger (Social Action and Research Centre, Anglicare Tasmania, Research Paper, 2022) 29. The interviews were conducted with 17 young Tasmanians aged 18–25 and 20 professionals working with young people aged 12–17.] 

physical violence in 21 relationships[footnoteRef:141]  [141:  Ibid 49] 

sexual violence, as well as abuse through physical force, coercion and forced intoxication, in 18 relationships.[footnoteRef:142] [142:  Ibid 48.] 

ABS data that show the number of young Tasmanians who have had formal contact with the criminal justice system for a sexual offence between 2015–16 and 2023–24. See below, Figure 2.3. 
Figure 2.3 Young people proceeded against by police, sexual offences, Tasmania, 2015–16 to 2023–24 

Source: ABS Recorded Crime data
Very few young people in Tasmania appear to be proceeded against by police for sexual offences. Figure 2.3 indicates that, over the nine-year period of data, the number of young people proceeded against by police for sexual assault and related offences (as their principal offence) ranged from a low of four in 2018–19 to a high of 17 in 2016–17. In 2023–24, 11 young people were proceeded against. A total of 1,102 young people were proceeded against by police on all matters in 2023–24, meaning that sexual matters accounted for approximately 1% of all youth matters. 
Unpublished recorded crime data were provided to the TLRI by Tasmania Police, and by the Department for Education, Children and Young People (DECYP), which is a key agency in the youth justice system. Both datasets capture young people’s contact with the youth justice system, but at different stages. However, they do not provide information about the prevalence of sexual offending by young people more broadly, such as might be obtained in a victim survey. 
Tasmania Police data show that from 2013–14 to 2023–24 there were a total of 27,551 actions against young people charged with criminal offences, including 169 young people who were charged with sexual offences (0.6% of all young people charged). Over this period, there were 143 young people charged with sexual assault, 25 young people charged with a CSEM offence, and nine young people charged with other non-assaultive sexual offences.
It is noted that, currently, matters involving children aged under 14 – relating to any type of potential offending behaviour – are rarely proceeded with by police in Tasmania. In 2023–24, no matters involving children aged 10–11 were finalised in a Tasmanian court, while 37 children aged 12–13 (6% of youth offenders) had such finalisations.[footnoteRef:143] In relation to use of diversionary procedures, previous research has also shown that very few children aged under 14 are involved in the youth justice system at all, including through diversionary procedures such as cautions and conferences.[footnoteRef:144] [143:  Australian Bureau of Statistics, Criminal Courts, Youth Defendants, Table 82 (Australian Bureau of Statistics, 2024). Finalised means all charges relating to the one case have been formally completed. This includes adjudicated outcomes and non-adjudicated outcomes but does not include matters transferred between courts.]  [144:  Commission for Children (Tasmania), Age of Criminal Responsibility Review: Submission (2020) 3 <https://childcomm.tas.gov.au/wp-content/uploads/2022/07/2020-02-28-CCYP-Comment-Age-of-Criminal-Responsibility-FINAL-1.pdf>; Commission for Children (Tasmania), Memorandum of Advice Public Release: 14 July 2023 (2023) 27 <https://childcomm.tas.gov.au/resource/memorandum-of-advice-the-age-of-criminal-responsibility-in-tasmania/>.] 

Correspondingly, very few Tasmanians aged under 14 are proceeded against by police for sexual matters. In data provided to the TLRI, as set out in Figure 2.4, from 2013–14 to 2023–24, there were no children aged 10 where police provided a brief to prosecution for a sexual offence, and 16 children aged 11 to 13. Those 16 accounted for 0.1% of all youth files where police provided a brief for prosecution of any offence during this period. In relation to the use of diversionary procedures for sexual offences, there were three children aged 10–11 and seven children aged 12–13. These accounted for 0.08% of all youth files where diversionary procedures were used for any offence in this period.
Figure 2.4 Count of youth offender files, sexual offences, by age, 2013–14 to 2023–24

Source: Unpublished data provided by Tasmania Police
Data were provided to the TLRI by DECYP from the Youth Justice Information System (YJIS), with the caveat that offence data are subject to quality concerns, and as such should be interpreted with a high degree of caution. Bearing this in mind, the available data are generally consistent with other data sources, which similarly indicate that sexual offences represent a very small proportion of those matters for which young people come into contact with the youth justice system (see Table 2.5).[footnoteRef:145]  [145:  This is not to suggest that the extent of sexual offending by youth offenders is not greater: the absence of information cannot be interpreted as conclusive given the potential false negatives and also the extent of underreporting being unknown.] 

Table 2.5: Distinct number of young people with an open Youth Justice task, by offence category,  2014–15 to 2023–24[footnoteRef:146] [146:  The following notes are required for interpretation. Youth Justice tasks include: Community Conference (CC), Community Service Undertaking (CSU), Bail Support Plan (BSP), Supported Bail (SBO), Deferred Sentence (DEF), Pre-Sentence Report (PSR), Release and Adjourn with Conditions (RAC), Probation Order (PRO), Suspended Detention Order (SDO), Community Service Order (CSO), Supervised Release order (SRO), Remand Order (RO), Detention Order (YDO), Prisoner on Remand (POR), and Prisoner on Sentence (POS). Young people with offences recorded in YJIS against an included task type that have been classified into ANZSOC 2023 Division 03 ‘Sexual offences’ have been included under the category of ‘Young people with sexual offences’. All other young people with an open YJIS task are included under ‘Young people with all other offences’ irrespective of whether an offence was recorded. Offence data is subject to data quality concerns, and as such, should be interpreted with a high degree of caution. One young person may have more than one type of offence within the reporting period, and they are counted against each offence category, which means the summed values may be greater than the ‘Total’. Each young person is only counted once in the Total.] 

	Period
	Young people with sexual offences
	Young people with all other offences
	Distinct number of young people

	2014–15
	17
	516
	529

	2015–16
	15
	471
	481

	2016–17
	11
	413
	419

	2017–18
	13
	396
	406

	2018–19
	12
	410
	420

	2019–20
	9
	391
	399

	2020–21
	7
	377
	381

	2021–22
	12
	344
	352

	2022–23
	5
	352
	355

	2023–24
	7
	430
	434

	Total
	66
	1941
	1988


Source: Unpublished data provided by DECYP
Table 2.6 below shows the offence description for the young people who had an open Youth Justice task between 1 July 2014 and 30 June 2024. It is noted that the numbers are low and so the data were aggregated to ensure that distinct counts of young people are greater than five.
Table 2.6 Sexual offence types for young people with an open Youth Justice task between 2014–15 and 2023–24[footnoteRef:147] [147:  Offence descriptions come from the following sources: ‘Rape’ and ‘Indecent Assault’ are defined under the Criminal Code Act (Tas); ‘Assault with indecent intent’ is defined under the Police Offences Act 1935 (Tas); ‘Child abuse material offences’ and ‘Sexual assault of a child’ refer to the ANZSOC 2023 Subdivision for the specific offences; and ‘Other sexual offences’ includes all other ANZSOC 2023 Division ‘Sexual offences’ for which numbers were too low to display separately. Offence data is subject to data quality concerns and, as such, should be interpreted with a high degree of caution.] 

	Offence description
	Distinct number of young people

	Assault with indecent intent
	10

	Child abuse material offences
	10

	Indecent Assault
	17

	Rape
	11

	Sexual assault of a child
	14

	Other sexual offences
	17

	Total
	66


Source: Unpublished data provided by DECYP
An independent evaluation of a therapeutic program for young Tasmanians exhibiting harmful sexual behaviours, called the Prevention Assessment Support Treatment Program (or PAST),[footnoteRef:148] was published in 2023.[footnoteRef:149] Using the classification of sexual behaviour on the continuum from developmentally typical to abusive or violence sexual behaviour (see [2.2]), therapeutic case files of 209 young people who accessed the program were analysed. This analysis indicated that: [148:  See Sexual Assault Support Service, PAST Program – Problem Sexualised Behaviour and Sexually Abusive Behaviour (Web page, July 2024) <https://www.findhelptas.org.au/program/past-program-problem-sexualised-behaviour-and-sexually-abusive-behaviour/>.]  [149:  McInnes et al (n 55) 62.] 

16% engaged in sexual behaviour that was classified as typical;
38% engaged in sexual behaviour that was classified as inappropriate sexual behaviour;
25% engaged in sexual behaviour that was classified as problematic; and
21% engaged in sexual behaviour that was classified as abusive or violent sexual behaviour.
[bookmark: _Toc211849368][bookmark: _Toc218157264]TLRI interviewees’ views on the prevalence of sexual offending by young people
While low numbers of young people appear in recorded crime data in Tasmania for sexual matters, qualitative data from the interviews conducted by the TLRI suggest that the frequency of offending is higher, echoing Warner and Bartels’ suggestion that many offences are not being reported.[footnoteRef:150] Many interview participants expressed the view that there has been an increase in sexual offending by young people.[footnoteRef:151] One participant stated that, ‘it’s far more common than I think many people [think] or … what we hear about in the general public. It’s incredibly common’.[footnoteRef:152] Another said that ‘I always have the view that perhaps that we’re only seeing the tip of the iceberg’.[footnoteRef:153] One person working with young people in the education sector indicated that there were a minimum of two to three incidents per week in their region, involving young people’s harmful sexual behaviour.[footnoteRef:154] This view was expressed particularly in relation to online sexual offending, which was described as ‘very prevalent’.[footnoteRef:155] In addition, the types of offences and behaviours were seen to be becoming more complex.[footnoteRef:156] For example, it was observed by one interviewee that ‘there has been a rise in sexual behaviours and the behaviours appear to be starting younger’.[footnoteRef:157] Another indicated that there was rise in grooming and controlling behaviours by young people.[footnoteRef:158] [150:  Warner and Bartels (n 2).]  [151:  This was referred to in 16 interviews.]  [152:  Participant 26.]  [153:  Participant 31.]  [154:  Participant 12.]  [155:  Participant 19.]  [156:  This was referred to in 16 interviews.]  [157:  Participant 32.]  [158:  Participant 8.] 

A majority of participants recognised that sexual offending is quite complex, and occurs on a continuum of sexualised behaviour. One interviewee stated:
We certainly see a bit of harmful sexual behaviour happening within adolescent relationships and things like that. And certainly, that’s over the threshold of criminal responsibility, obviously. And then some of that is quite nuanced, in that they are in relationships and they’re kind of fumbling through trying to figure out what is okay and what’s not.[footnoteRef:159] [159:  Participant 1.] 

Two participants specifically referenced Hackett’s continuum of harmful sexual behaviour. Interviewees discussed physical offending.[footnoteRef:160] Many participants recognised the range of behaviours from non-contact image-based abuse to contact physical assaults, highlighting concerns about child sexual exploitation.[footnoteRef:161] The distribution of self-produced CSEM was noted as an example by a number of participants.[footnoteRef:162] One interviewee gave a broad description: [160:  This was raised in 10 interviews.]  [161:  This was discussed in 29 interviews.]  [162:  This was raised in 9 interviews.] 

[I]t quite often starts with students who might be in a relationship, who are sending explicit images of themselves to each other in what you would call a consensual way, even though it’s illegal. And then when that relationship breaks down those images become either currency for sextortion, or they become more public and sent more broadly and more widely. And then there’s these elements of sort of deep fake content as well that students are taking facial images or cutting and pasting a facial image of someone and posting it on a porn video and then sharing that.[footnoteRef:163]  [163:  Participant 13.] 

Another interviewee commented on the frequency of online harmful sexual behaviour as something that is ‘happening quite frequently’.[footnoteRef:164] [164:  Participant 1.] 

 Participants also discussed the harms caused by sexual offending for the victim-survivor,[footnoteRef:165] as well as the shame and stigma for both the victim-survivor and the offender. For example, it was said by one participant that ‘once a child is labelled as a sexual offender, whether that’s true or not about the child, within that school, that’s like an unshakable label until they leave, which I think really does not help anybody’.[footnoteRef:166] Participants also outlined a sense that some girls considered sexual abuse to be something that ‘just happens’, and that young people believed that there were unlikely to be consequences.[footnoteRef:167] [165:  For example, Participant 9, Participant 15, Participant 14, Participant 13.]  [166:  Participant 14.]  [167:  This is discussed further at [6.3].] 

[bookmark: _Toc211849369][bookmark: _Toc218157265][bookmark: _Ref218252822]Risk and protective factors associated with harmful sexual behaviour and youth sexual offending 
[bookmark: _Ref217929806]The risk factors associated with all types of offending behaviour by young people are well known, with research identifying factors such as family circumstances, disengagement from education, disadvantage and poverty, homelessness, drug and alcohol use, poor mental health and intellectual disability.[footnoteRef:168] The impact of childhood trauma has also been identified as a risk factor, with exposure to adverse childhood experiences, ‘in the absence of protective factors, [being] associated with future criminal behaviour’.[footnoteRef:169] As noted by the Tasmanian Sentencing Advisory Council, these characteristics are not presented as causes of youth offending, but as a way to ‘contextualise and understand both the nature of offending by young people and the response to offending by state agencies’.[footnoteRef:170] In other words, risk factors are not determinative of offending behaviour. Equally, the presence of multiple protective factors in a young person’s life does not prevent them from committing offences. [168:  See Tasmanian Sentencing Advisory Council (TSAC), Sentencing Young Offenders (Research Paper No 6, 2021) ch 2.]  [169:  Amy Pammenter, Eleanor Lin-Er Woodford and Danielle Arlanda Harris, ‘Adverse Childhood Experiences in Australian Youth Adjudicated for Sexual Offences and Non-sexual violent offences’ (2022) 129 Child Abuse and Neglect 105678 <https://doi.org/10.1016/j.chiabu.2022.105678>.]  [170:  TSAC (n 167).] 

Many of these characteristics are also associated with sexual offending and harmful sexual behaviour. Literature from Australia, as well as internationally, suggests that ‘children’s harmful sexual behaviours are more likely to result from their context or situation, as distinct from personal motivations’.[footnoteRef:171] In its research, the Royal Commission identified several adverse childhood experiences as contributing to the risk that children will engage in harmful sexual behaviour, including ‘prior sexual or physical abuse, exposure to family violence, interpersonal difficulties, and other influences, such as exposure to and consumption of pornography’.[footnoteRef:172] In relation to youth sexual offending specifically, sexual curiosity and the onset of puberty are often recognised as high-risk periods, especially among young people who have engaged in delinquent behaviour. [171:  Royal Commission into Institutional Responses to Child Sexual Abuse (n 13) vol 10 [2.9] fn 157.]  [172:  Ibid vol 10 [2.9] fn 160.] 

Further, a recent scoping review examining harmful sexual behaviour identified ten pathways that may contribute to the onset of harmful sexual behaviour including factors such as experience of abusive behaviours in childhood, disruptions to attachment systems, poor sexual boundaries/education, and exposure to pornography or antisocial contexts. Existing literature has also shown that young people who commit sexual offences have often experienced higher rates of childhood maltreatment – including physical and psychological neglect and abuse, and sexual abuse[footnoteRef:173] – than young people who do not engage in sexual offending. These adverse experiences can also include intrafamilial violence, contact with child protection agencies, difficulties at school (for example, absenteeism and disruptive behaviour) and the use of alcohol or illicit substances.[footnoteRef:174] [173:  Steffen Barra et al, ‘Patterns of adverse childhood experiences in juveniles who sexually offend’ (2018) 30(7) Sexual Abuse: A Journal of Research and Treatment 803–827; Kathryn A Davis and Raymond A Knight, ‘The relation of childhood abuse experiences to problematic sexual behaviors in male youths who have sexually offended’ (2019) 48 Archives of Sexual Behavior 2149–2169; Katherine Rose, Michael Woodworth and Jennifer Minton, 'An exploration of individual differences in a sample of youth charged with violent sexual and non-sexual crimes' (2020) 27(1) Psychiatry, Psychology and Law 44; Daniel Salter et al, ‘Development of sexually abusive behaviour in sexually victimised males: A longitudinal study’ (2003) 361 Lancet 471–476.]  [174:  Marcel Aebi et al, (n 84) 2189–2199; Nadine McKillop et al, ‘Understanding and preventing the onset of child sexual abuse in adolescence and adulthood’ (2018) 554 Trends and Issues in Crime and Criminal Justice 1–13; Siria, Echeburúa and Amor (n 98).] 

[bookmark: _Ref217930840]In addition, young people who have committed sexual offences are more likely to have witnessed others engage in sexual acts or to have explored their own sexual desires and experimented with pornography and consensual non-harmful sexual behaviours, prior to their offence. [footnoteRef:175] Studies have also shown, however, that this pornography is more often considered ‘hard’ than ‘soft’, which may feed into deviant sexual fantasies of some young people.[footnoteRef:176] Research shows that: [175:  Tess Patterson et al, ‘Sexual development histories of adolescents who engaged in harmful sexual behaviour’ (2022) 33(6) The Journal of Forensic Psychiatry & Psychology 810–827; Siria, Echeburúa and Amor (n 98) 981–991.]  [176:  Ibid. It is important to note in the modern context that, beyond ‘hard’ content, illegal sexual material – namely CSEM and depictions of the rape of adults – are not difficult to encounter on ostensibly legal internet pornography websites. See Joel Scanlan et al, reThink Chatbot evaluation (University of Tasmania, Report, 2024); Gabrielle Gane et al, ‘Blurring the lines: the vague boundary between mainstream and deviant internet pornography tags for at-risk viewers’ (2025) 31(3) Journal of Sexual Aggression 368.] 

[C]hildren and young people today are accessing pornography and sexually explicit material at increasing rates and that, with the proliferation of high-speed internet and smart phones, pornography is readily available. … There are indications that the proliferation of violent pornographic material is negatively affecting children’s sexual attitudes and behaviour. … consumers of violent, sexually explicit pornography are almost six times more likely to display sexually aggressive behaviour than those who do not consume such material. … Frequent viewing of pornography has also been linked to sexually coercive behaviour by boys in intimate relationships. [footnoteRef:177] [177:  Royal Commission into Institutional Responses to Child Sexual Abuse (n 13) vol 10 [2.9.1]. ] 

Importantly, Australian research has found that 75% of young people have encountered internet pornography, which is consistent with international research that has shown that most young people have encountered internet pornography.[footnoteRef:178] Data from eSafety’s survey of the online experiences of young people in Australia (N=2,629) found that 26% of children had seen sexual images or videos online, and 9% had seen violent sexual images or videos online.[footnoteRef:179] [178:  eSafety Commissioner, Adolescent Encounters with Online Pornography (Web page, 2025) <https://www.esafety.gov.au/research/adolescent-encounters-with-online-pornography> .]  [179:  eSafety Commissioner, Digital Use and Risk: Online platform Engagement among Children aged 10 to 15 (Report, eSafety Commissioner, July 2025) <https://www.esafety.gov.au/research/the-online-experiences-of-children-in-australia/report-digital-use-and-risk-among-children-aged-10-to-15#download-the-report>. Illegal sexual material – namely CSEM and depictions of the rape of adults – are not difficult to encounter on ostensibly legal internet pornography websites. See Scanlan et al (n 175); Gane et al (n 175).] 

While research has identified that individual factors (such as these) may escalate risk on a pathway or may provide a ‘tipping point’ for harmful sexual behaviour,[footnoteRef:180] understanding harmful sexual behaviour is more complex. It is the unique contributions and interactions of vulnerability factors, triggering factors, maintaining factors and protective factors that appear to differentiate between those youths who engage in developmentally appropriate versus harmful sexual behaviour (as shown in Table 2.7). [180:  Gemma McKibben et al, ‘Pathways to Onset of Harmful Sexual Behavior’ (2023) 19(5) Victims and Offenders 739.] 

Table 2.7: Key factors that correlate with development of harmful sexual behaviour
	Vulnerability Factors
	Triggering Factors
	Maintaining Factors 
	Protective Factors

	Victim-survivor of physical, psychological and sexual abuse/violence, as well as neglect, particularly when this occurs:
At a younger age 
Over and longer periods of time
A greater number of incidents
Lower perceived family support
Longer periods of time before disclosure 
Emotion regulation difficulties
Maladaptive family dynamics
Low self-esteem
Social isolation
	Stress
Curiosity
Impulsivity
Disinhibition due to factors such as substance or alcohol use
Exacerbation of existing mental health difficulties
Early exposure to non-violent and violent pornography 
	Lack of detection of acts of harmful sexual behaviour
Antisocial peer group, who may also engage in harmful sexual behaviours
Interacting with people who share similar inappropriate attitudes regarding harmful sexual behaviours
Delayed or absent intervention
	Family support
Early disclosure of sexual abuse or victimisation experiences
Early disclosure of harmful sexual behaviours 
Adaptive family dynamics
Prosocial attitudes
Early intervention


Accordingly, integrated theories of sexual offending, and more recent theoretical frameworks, emphasise the nexus between ecosystem factors (for example, familial antisocial attitudes, socioeconomic disadvantage, poor school engagement) and motivation, in youth sexual offending. Further, situational factors (for example, substance use, co-offending, location, coercion and/or force) may best explain how individual offending manifests in time and place.[footnoteRef:181] [181:  Timea Molnar et al, ‘Ecosystemic and Situational Determinants in the Onset of Youth-Perpetrated Sexual Offending’ (2023) 55(6) Youth and Society 1079, 1080–1081.] 

[bookmark: _Ref217980275]A recognition of this broader systemic context of harmful sexual behaviour in young people is key to the development of effective interventions, as it highlights the need to address familial/social dynamics in intervention strategies, whenever appropriate and safe to do so.[footnoteRef:182] As discussed at [3.5], treatment interventions have been shown to be most effective when they include family members, caregivers and social support networks.[footnoteRef:183] [182:  Apryl Alexander et al, ‘Sex Offender Registration and Notification Act with Adolescents Adjudicated for Illegal Sexual Behavior: A Therapeutic Jurisprudence Perspective’ (2023) 14 Frontiers in Psychiatry 1160922 <https://doi.org/10.3389/fpsyt.2023.116092>.]  [183:  See also Appendix E.] 

Other research that has attempted to categorise youth sexual offending types and severity, and link this to offending trajectories and treatment approaches, has gained more empirical momentum in recent years.[footnoteRef:184] Common features suggest that age of onset, prior offending history, impulsivity, opportunity, and environmental and social factors are important variables associated with higher rates of recidivism.[footnoteRef:185] Yet, from the available literature, there does not appear to be a universally accepted categorisation of the differing typologies of young people who commit sexual offences. Additionally, it is not yet known whether young people engaging in online harmful sexual behaviour would be captured within the existing offender typologies or whether the increased ease of offending through online technology requires a unique classification. [184:  Details of the studies are set out in Appendix E.]  [185:  See Appendix E.] 

[bookmark: _Toc211849370][bookmark: _Toc218157266][bookmark: _Ref218241170]Prevention Assessment Support Treatment (PAST) Program Review
As noted, Tasmania’s PAST program, which provides services for young people exhibiting harmful sexual behaviour (HSB), was evaluated in 2023. Data obtained from an analysis of therapeutic case files from participants in the PAST program provides some information about the characteristics of children and young people who received therapeutic support in Tasmania. It shows that most clients were male (78%) and the most common age for referral was 13. The ages of clients (at the time of referrals) ranged from four to 18, with over half of the clients being aged under 12 at the time of referral (59.6%). A majority of clients:
had a disability (58.2%)
lived with either one or both of their parents (77%)
lived with other young people (65%)
did not identify as Aboriginal or Torres Strait Islander (85.6%).[footnoteRef:186] [186:  McInnes et al (n 55) 54.] 

The data showed that:
[T]he majority of all children and young people attending therapy with the PAST program had been exposed to multiple adverse childhood experiences including parental separation or divorce, mental illness or addiction, domestic violence, physical abuse, sexual abuse, emotional abuse, neglect, bullying, parental imprisonment or the death of a parent.[footnoteRef:187] [187:  Ibid 55. It is noted that this is based on information recorded by the service.] 

PAST data showed that 37.8% of children attending the program had witnessed domestic and family violence, and this was ‘consistently identified by staff from stakeholder agencies responding to HSB as a common feature in the lives of children and young people displaying HSB’.[footnoteRef:188] [188:  Ibid 56.] 

[bookmark: _Toc211849371][bookmark: _Toc218157267]TLRI interviewees’ views on the nature of sexual offending by young people
Participants in the interviews conducted by the TLRI also expressed their views about factors associated with sexual offending by young people. The nature of the professional expertise of some of the participants interviewed by the TLRI meant that they mainly had contact with complex cases. Others saw a spectrum in the seriousness of sexual matters involving young people. It was recognised across the interviews that youth sexual offending was complex. These complexities were discussed in 31 interviews, and included: the impacts and reactivity stemming from adverse childhood experiences; parenting issues that may enable offending behaviour; cognitive or intellectual disabilities, such as intellectual disability, attention deficit hyperactivity disorder (ADHD) and autism spectrum disorders (ASD); lack of understanding of what constitutes offending behaviour; and lack of understanding about consent.
Adverse childhood experiences were noted in 13 interviews, and included: experiences of domestic violence incidents in the home; growing up in out-of-home care; exposure to alcohol and substance misuse; witnessing inappropriate sexual behaviour and content from others; and experiences of sexual abuse. One interviewee noted, ‘sadly, most of our experience is that when we do dig deeper a child's been offended against themselves, or at least exposed to age-inappropriate sexual activity’.[footnoteRef:189] Another observed: [189:  Participant 24.] 

[W]hen you actually meet these children, there’s always reasons as to why they have offended, so, they're very much victims themselves. When you start to look beneath the veneer, it's pretty much universal that these children have a wide variety of presentations, whether it's exposure to pornography, family violence at home, poverty, [or they] have been sexually abused themselves.[footnoteRef:190] [190:  Participant 31.] 

Extending this, parenting issues were explicitly noted in 13 interviews in relation to youth sexual offending. One interviewee stated, ‘It’s been interesting. I find it depends on the family. Some families are quite gung-ho and very, very vocal, very intense, whereas other families completely hide what's happened, or won't speak about it with their children either’.[footnoteRef:191] Another interviewee said: [191:  Participant 14.] 

The youth that don't have a strong support network, whether it be family and friends or those sort of things, that have been exposed to less than premium parenting, they will have no chance of understanding what is right and wrong in that space, because they grow up and they see what mum and dad do and they think that's normal life.[footnoteRef:192] [192:  Participant 22.] 

Cognitive and intellectual disabilities were noted in 21 interviews, and primarily included reference to diagnoses of ADHD and ASD, which were reported to impact on a young person’s ability to understand their behaviour, social and personal boundaries, and impulsivity. One interviewee noted:
[In] our program, [we’re] seeing a fair few kids who have ASD or [are] somewhere on the spectrum or have the diagnosis of ADHD. So, there's some impulsive behaviours going on and all those things are having some sort of impact on their behaviours and maybe their inability to have insight into … how their behaviours might be harming someone else. And therefore, that is impacting the intent behind their behaviours.[footnoteRef:193] [193:  Participant 1.] 

Thirteen interviewees observed that many young people had a lack of understanding of what behaviours are considered sexual offending. This largely centred around the creation and distribution of self-produced CSA material and image-based abuse, but also included behaviour in intimate and peer relationships. One interviewee noted:
I think there might be a lack of knowledge across Tasmanian youth generally that, for example, if they send naked images of themselves, they're actually transmitting child sexual abuse images. I don't think there's a great understanding both within youth and the wider community, that that is the case. Just because somebody's under 18 doesn't mean that they're free to send naked pictures of themselves to someone else who's under 18.[footnoteRef:194]  [194:  Participant 5.] 

Another interviewee similarly stated, ‘if their friend sends them a photo of them, a nude photo of themselves, they're committing an offence by having that image’.[footnoteRef:195] [195:  Participant 16.] 

The lack of understanding of sexual offending also extended specifically into a lack of understanding of consent. This was discussed in 13 interviews. Additionally, one interviewee reported, ‘I still think there's a lot of rape myths, even amongst young people, about what constitutes an offence and what they might perceive as being romantic’.[footnoteRef:196]Another interviewee stated: [196:  Participant 37.] 

There's certainly a lack of understanding about what consent looks like and how one positively consents to an act, or how someone withdraws from that. And I think especially young people don't fully grasp boundaries, and don’t understand … boundaries and [what is] overstepping boundaries in the height of passion, they don't really care. They just keep going.[footnoteRef:197] [197:  Participant 20.] 

There was a shared concern about the role of technology in youth-perpetrated sexual offending. This was discussed in 26 interviews, particularly in relation to facilitating image-based abuse. As one interviewee noted, ‘So bang, it just goes out to any student who's got their AirDrop on their phone, [they receive] it suddenly on the phone in a school setting, and I just think the harm and the shame and the embarrassment that must come from that is just, how do you measure that, really?’.[footnoteRef:198] Another interviewee noted: [198:  Participant 1.] 

A big part of what they're doing, particularly in relation to sexual offending, I suppose we would call it the lower level because it's done over social media, but just the sharing of essentially what we classify as child exploitation material. And that might be a young boy or a young girl sending inappropriate pictures to each other, usually requested by someone else. That seems to be by far the most common of common sexualised offending as far as sexual offending.[footnoteRef:199] [199:  Participant 22.] 

Concern was expressed that young people may not be aware about the boundaries of online sexual offending, with one participant describing the disbelief expressed by one young person that sharing of images was unlawful: ‘As if that’s illegal’.[footnoteRef:200] Another stated that, ‘it’s so commonly shared amongst peers now it’s almost seen as the norm’.[footnoteRef:201] [200:  Participant 12.]  [201:  Participant 32.] 

However, a counter view expressed was that young people did understand what they were doing was wrong, ‘but I think that they don’t think they’re going to get caught or no one’s ever going to do anything about it’.[footnoteRef:202] Similarly, another participant sated that, ‘I would suggest that there’s probably a more sophisticated group that aren’t getting caught’.[footnoteRef:203] [202:  Participant 20.]  [203:  Participant 31.] 

In addition to enabling perpetration, technology was also seen as fuelling victimisation and exploitation. One interviewee stated:
The part that I have the issue with is the exploitation of young people through pornography to get money, and they might be getting money, they might be getting groomed. So, because of social media, that's much more accessible than ever before. And I think that's a real risk for our young people in that it's not just them trying to find out about sex and stuff like that, it's more than that. It's them being exploited and then not being able to get out of that, which then leads onto young people suiciding and that sort of thing. So, I think that's a real issue.[footnoteRef:204] [204:  Participant 10.] 

In 20 interviews, pornography was discussed as a negative influence on young people and their perceptions of healthy intimate relationships. One interviewer said:
[T]he things that are normalised by pornography, the violent sexual behaviours, the degradation of women in particular, I don't think you can underestimate the effect that has on young people.[footnoteRef:205] [205:  Participant 5.] 

Another interviewee stated: 
[I]t's more and more kids are accessing a lot. It's just so easily found online. They all know, high school kids, they all know about PornHub, whether they're sharing or getting their ideas, it's actually that it just popped into my head that a lot, some of our contact offending with youths is not just a run-of-the-mill sexual intercourse without consent. There's quite often, over the last few years or most recent years, the contact offending would be including, different positions or strangulation or bondage or sex toys and things like that, which I can only assume would come from ideas that are found watching porn.[footnoteRef:206] [206:  Participant 21.] 

The effect of pornography on the normalisation of sexual abuse, and understanding of consent, was a shared concern among these interviewees.
[bookmark: _Toc211849372][bookmark: _Toc218157268]Recidivism rates for youth sexual offending
Recidivism is a term used interchangeably with repeat offending or reoffending and is often used as a measure of the effectiveness of criminal justice and/or treatment interventions.[footnoteRef:207] However, using recidivism as an outcome measure is problematic (both for adults and youths) for a range of reasons, including that:  [207:  See [3.5] and Appendix F for a discussion of treatment literature.] 

measures of recidivism rely on the accuracy of officially recorded administrative data;
official data substantially underestimates the true extent of reoffending due to underreporting to police and/or the matter not being proceeded with;
an accurate picture of recidivism is distorted when proxies such as re-arrest or reconvictions are used; and
levels of recidivism may indicate changes in criminal justice policy or procedure rather than actual levels of offending.[footnoteRef:208]  [208:  See Kelly Richards, Technical and Background Paper: Measuring Juvenile Recidivism in Australia (Australian Institute of Criminology Reports, Technical and Background Paper 44, 2011), 5–6; Tim Bateman and Alexandra Wigzell, ‘Exploring Recent Trends in Youth Justice Reconvictions: A Challenge to the Complexity Thesis’ (2019) Youth Justice 1, 6.] 

[bookmark: _Ref217932366][bookmark: _Ref217979715]Daly and colleagues have examined a number of studies, reporting substantial variations in the measurement of recidivism, from re-arrest to re-conviction, adding to the complexities of measuring and understanding youth-perpetrated sexual recidivism rates.[footnoteRef:209] Relatedly, recidivism as a measure of intervention efficacy is unreliable, as youths may reoffend without detection.[footnoteRef:210] This phenomenon, known as ‘criminal learning’, involves acquiring skills to evade apprehension, thus diminishing the utility of recidivism as a measure of intervention effectiveness.  [209:  Kathleen Daly et al, ‘Youth sex offending, recidivism and restorative justice: Comparing court and conference cases’ (2013) 46(2) Australian and New Zealand Journal of Criminology 241–267.]  [210:  Michael C Seto and Martin L Lalumière, ‘Sexual Offending in Youth: A Developmental and Socioecological Perspective’ (2010) 22(2) Sexual Abuse: A Journal of Research and Treatment 197.] 

[bookmark: _Ref217931664]Further, as noted by the Tasmanian Sentencing Advisory Council, there are features of children’s involvement in the justice system that make measuring recidivism particularly complicated, ‘including the increased scrutiny that is applied to some young people such as those on bail, those in out-of-home care, those from “criminal families” and those from non-metropolitan areas that means their offences are more likely to be detected and recorded’.[footnoteRef:211] Research demonstrates that:  [211:  TASC, Sentencing Youth Offenders: Research Paper (2021) 2, referring to Kelly Richards and Murray Lee, ‘Beyond the “Three Dogmas of Juvenile Justice”: A Response to Weatherburn, McGrath and Bartels’ (2013) 36(3) University of New South Wales Law Journal 839, 850.] 

Some cohorts of young people in trouble with the law – principally those known to the criminal justice system and/or related agencies – are subject to a higher level of criminal justice intervention than other young people with similar offending profiles: selection effects at each stage of the youth justice process mean that certain categories of young people – “the usual suspects” – become propelled into a repeat cycle of referral into the system whereas other equally serious offenders escape the tutelage of agencies altogether.[footnoteRef:212] [212:  Richards and Lee (n 210), 852 quoting Lesley McAra and Susan McVie, ‘Youth Justice? Impact of System Contact on Patterns of Desistance from Offending’ (2007) 4 European Journal of Criminology 315, 319. See also Lesley McAra and Susan McVie, ‘Youth Crime and Justice: Key Messages for the Edinburgh Study of Youth Transitions and Crime’ (2010) 10 Criminology and Criminal Justice 179.] 

For this reason, Richards and Lee write that: 
Statistics on young people’s patterns of recidivism should therefore not be taken as objective ‘truths’ about young people’s reoffending, but as a reflection of a complex interplay of factors including, but not limited to, the frequency and nature of the young people’s offending … In some instances, young people’s repeat reconvictions may be a reflection of the intensive scrutiny some young people … come under following initial contact with the youth justice system.[footnoteRef:213] [213:  Richards and Lee (n 210) 852–853.] 

Further, as noted by the Royal Commission, in addition to the methodological challenges of measuring recidivism rates, a focus on recidivism measured by reoffending also fails to ‘capture the rates at which children with problematic sexual behaviours and less severe harmful sexual behaviours [may] continue to exhibit these behaviours’.[footnoteRef:214]  [214:  Royal Commission into Institutional Responses to Child Sexual Abuse (n 13) vol 10 [2.10.2].] 

[bookmark: _Ref217980524]In the context of measures to assess outcomes and changes as a result of treatment interventions by the youth justice system, encouragingly, studies have tended to shift away from solely relying on recidivism as an indicator of treatment success. While a traditional measure used by the criminal justice system, this transition reflects a growing recognition that reoffending is not the sole measure of intervention effectiveness. Instead, incorporating assessments of antisocial behaviour, attitudinal changes, and increased internalisation of prosocial values provides a more comprehensive evaluation of intervention outcomes.[footnoteRef:215] [215:  Shane M Butler and Michael C Seto, ‘Distinguishing Two Types of Adolescent Sex Offenders’ (2002) 14(1) Sexual Abuse: A Journal of Research and Treatment 19.] 

[bookmark: _Toc211849373][bookmark: _Toc218157269]Recidivism: international literature
International literature has found that, compared with adult sex offenders, young people exhibit lower recidivism rates when provided with developmentally appropriate, evidence-based treatments.  These findings support the assertion that young people with harmful sexual behaviours can be effectively treated when provided with an evidence-based intervention, which in turn protects the individual themselves and their community. International studies exploring sexual recidivism among young people who commit sexual offences have found varying (but generally low) rates of reoffending. Results have varied from 12% in the Netherlands in 2017,[footnoteRef:216] 3.4% in Philadelphia in 2017,[footnoteRef:217] 7% (after five years) and 13% (after 35 years) in England and Wales in 2013,[footnoteRef:218] 4.7 % in Switzerland in 2014,[footnoteRef:219] and 5% in the United States in 2016.[footnoteRef:220] In a systematic review and meta-analysis of 158 studies from 1940 to 2019, Lussier and colleagues calculated a sexual recidivism rate of 8%, noting that rates remained consistently low over time, while acknowledging the complexity of sexual offending and cautioning against broad generalisations due to the heterogeneity of young people who commit sexual offences.[footnoteRef:221]  [216:  Chantal van den Berg, Catrien Bijleveld and Jan Hendriks, ‘The juvenile sex offender: Criminal careers and life events’ (2017) 29(1) Sexual Abuse: A Journal of Research and Treatment 81–101.]  [217:  Amanda M Fanniff et al, ‘Risk and outcomes: Are adolescents charged with sex offenses different from other adolescent offenders?’ (2017) 46(7) Journal of Youth and Adolescence 1394–1423.]  [218:  Claire Hargreaves and Brian Francis , ‘The Long Term Recidivism Risk of Young Sexual Offenders in England and Wales – Enduring Risk or Redemption?’ (2014) 42 Journal of Criminal Justice 164–172, 164.]  [219:  Marcel Aebi et al, ‘Criminal history and future offending of juveniles convicted of the possession of child pornography’ (2014) 26(4) Sexual Abuse: A Journal of Research and Treatment 375–390.]  [220:  Michael Caldwell, ‘Quantifying the decline in juvenile sexual recidivism rates’ (2016) 22(4) Psychology, Public Policy and Law 414.]  [221:  Patrick Lussier et al, ‘A meta-analysis of trends in general, sexual, and violent recidivism among youth with histories of sex offending’ (2023) 25(1) Trauma, Violence & Abuse 1.] 

[bookmark: _Ref217932148][bookmark: _Ref217976705]As with Australian research (discussed below), which found that sexual offending by young people is typically limited to adolescence, international research has also found that most young people who engage in sexual offending behaviours desist into adulthood.[footnoteRef:222] For example, in the Netherlands, in a study following a sample of 87,528 men from adolescence into early adulthood (that is, 23 years), Lussier and Blokland identified that sexual offending appeared to be adolescence-limited in approximately 95% of cases.[footnoteRef:223]  [222:  See Evan McCuish and Patrick Lussier, ‘Unfinished stories: From juvenile sex offenders to juvenile sex offending through a developmental life course perspective’ (2017) 37 Aggression and Violent Behavior 71; Patrick Lussier and Arjan Blokland, ‘The adolescence-adulthood transition and Robins's continuity paradox: Criminal career patterns of juvenile and adult sex offenders in a prospective longitudinal birth cohort study’ (2014) 42(2) Journal of Criminal Justice 153.]  [223:  Patrick Lussier and Arjan Blokland, (n 221). See also Franklin E Zimring et al, ‘Investigating the continuity of sex offending: Evidence from the second Philadelphia birth cohort’ (2009) 26(1) Justice Quarterly 58–76.] 

There has been less examination of recidivism rates for online offending. Studies that have examined the recidivism rates of adult offenders convicted of an online sexual offence found rates of from no-reoffending up to 9%, which was said to be lower than recidivism rates for those who have a history physical/contact sexual offending.[footnoteRef:224] Only a small number of men convicted of online sexual offending reoffended online (7.1%) and a smaller proportion escalated to a contact sexual offence (5.4%).[footnoteRef:225] [224:  Sarah Paquette and Sébastien Brouillette-Alarie, ‘Online Sexual Offending Against Children: Recidivism Rates and Predictors’ (2024) 37(6) Sexual Abuse: A Journal of Research and Treatment 635 <https://doi.org/10.1177/10790632241309631>.]  [225:  Ibid 646, 651. It was noted that this might suggest a ‘preference for direct contact for those having access to children in their immediate environment, yet it could also be attributed to a substantial number of online crimes going undetected by law enforcement. It is plausible that these individuals simply evaded the scrutiny of law enforcement as it relates to their online activities’: 651.] 

[bookmark: _Toc211849374][bookmark: _Toc218157270]Recidivism: Australian literature
Available research examining recidivism by young people in the context of contact or physical sexual offences has found low rates of reoffending. In Australia, using data from the Sexual Assault Archival Study, Daly and colleagues reported a recidivism rate of 9%, with approximately 32 young people charged with a secondary sexual offence.[footnoteRef:226] In a 2014 study, Laing and colleagues reported a sexual recidivism rate of 7% based on charges of sexual offences, and 15% based on criminal reports.[footnoteRef:227] These findings mirror the findings of broader research examining rates of reoffending by young people, which have found that, ‘most delinquent youth do not progress to serious crime, and in fact appear to desist spontaneously without intervention’.[footnoteRef:228]   [226:  Kathleen Daly et al (n 208).]  [227:  Lesley Laing L et al, Recidivism following Community Based treatment for Non-adjudicated Young People with Sexually Abusive Behaviours’ (2014) 6(1) Sexual Abuse in Australia and New Zealand 38, 43.]  [228:  Stefan Luebbers et al, ‘Appendix 3: Understanding and Intervening with Youth Offenders: Literature Review’ in Penny Armytage and James Ogloff, Youth Justice Review and Strategy: Meeting Needs and Reducing Reoffending – Appendices (Victoria, Department of Justice and Regulation, July 2017) 29.] 

[bookmark: _Ref217976881][bookmark: _Ref218017699]The Royal Commission summarised the available data from recidivism studies and stated that, ‘it challenges the common assumption that children who commit sexual offences, will become adult sex offenders. Recidivism studies indicate many young people who have committed a sexual offence do not continue to sexually offend in adulthood’.[footnoteRef:229] Further, as McKillop and colleagues have shown, most adult perpetrators of child sexual offences had not committed offences of a sexual nature when they were aged under 18.[footnoteRef:230] More recently, Molnar and colleagues added supporting evidence to the notion that most young people desist from sexual offending with age in the context of sexual offending.[footnoteRef:231] Additionally, the authors identified that there were no significant differences in reoffending rates between First Nations and non-Indigenous people, from a sample of 111 (44 First Nations; 67 non-Indigenous). However, it was noted that First Nations people were arrested at higher rates, indicating the over-policing of First Nations young people, which aligns with existing understanding of the over-representation of First Nations peoples in the criminal justice system.[footnoteRef:232] [229:  Royal Commission into Institutional Responses to Child Sexual Abuse (n 13) vol 10 [2.10.2]; Nadine McKillop et al, ‘Understanding and preventing the onset of child sexual abuse in adolescence and adulthood’ (2018) 554 Trends and Issues in Crime and Criminal Justice 1–13.]  [230:  Nadine McKillop et al, ‘Similarities and differences in adolescence-onset versus adulthood-onset sexual abuse incidents’ (2015) 46(August) Child Abuse & Neglect 37–46. See also Franklin E Zimring et al (n 222).]  [231:  Timea Molnar et al, ‘Patterns of rearrest for Aboriginal and/or Torres Strait Islander and non-Indigenous youth who have sexually harmed’ (2021) 27(2) Journal of Sexual Aggression 167–184. Over a ten-year period, with intervals at one, two, five, seven and ten years, the number of young people rearrested for a sexual offence increased from 2 to 8 at five years before reducing to 3 at ten years.]  [232:  See Chris Cunneen, ‘Bringing them home and the contemporary criminalisation of Indigenous young people’ (2008) 12(Special Edition) Australian Indigenous Law Review 46–54; Harry Blagg, Crime, Aboriginality and the Decolonisation of Justice (The Federation Press, 2nd ed, 2016).] 

Evidence also shows that most young people who commit sexual offences are likely to have a history of non-sexual offending and low rates of sexual offence recidivism.[footnoteRef:233] These findings mirror recidivism research for adult offenders, which shows that a majority of adult sex offenders do not reoffend.[footnoteRef:234]  [233:  Franklin E Zimring et al (n 222); Nadine McKillop et al (n 228). See Appendix E for a discussion of the typology of youth sexual offenders.]  [234:  TSAC, Mandatory Treatment for Sex Offenders (Research Paper no 1, 2016) [2.4].] 

Further, research examining the effectiveness of therapeutic treatment for young people who engage in harmful sexual behaviour has found that Australian ‘studies of children with harmful sexual behaviours who have attended therapeutic treatment show low rates of the behaviours recurring post-intervention’.[footnoteRef:235] The Royal Commission observed that: [235:  See Royal Commission into Institutional Responses to Child Sexual Abuse (n 13) vol 10 [2.10.2], providing an overview of the relevant studies. See further [3.5]; see Appendix F for discussion of effectiveness of therapeutic interventions.] 

[I]f children are provided with an appropriate assessment and, if required, a therapeutic response tailored to their particular needs, background and situation, then the behaviours are more likely to cease and less likely to escalate. In turn, children are less likely to requires a criminal justice intervention.[footnoteRef:236] [236:  Royal Commission into Institutional Responses to Child Sexual Abuse (n 13) vol 1 Preface and Executive Summary, 36.] 

In the Commission of Inquiry, it was noted that:
[R]esearch about children who have displayed harmful sexual behaviours indicates a low rate of recurrence for these behaviours. This means that adopting stigmatising criminal justice interventions is unlikely to be effective. Professor Ogloff informed us that harmful sexual behaviours displayed by young people are usually highly treatable, with treatment based on gaining cognitive and emotional control, and often there is a strong element of remorse and a desire to change.[footnoteRef:237] [237:  Tasmanian Commission of Inquiry (n 9) vol 7 ch 1 [6 8] citation omitted.] 

Less is known about recidivism rates for online sexual offending by young people, including whether young people who engage in harmful sexual behaviour online will continue to offend into adulthood. These are important empirical questions. Little is also currently known about the available interventions and efficacy of treatments for young people engaging in online exploitation, such as non-consensual image-sharing.[footnoteRef:238] There is a general lack of research on online sex offending by young people and corresponding interventions. This gap underscores that, while online contexts for abuse are rapidly evolving, effective interventions to address these offences are lagging.[footnoteRef:239] There is then also an urgent need for research investigating treatment efficacy for sexual offending by young people in online contexts, particularly given the digital literacy of contemporary young people.[footnoteRef:240]  [238:  Hackett et al (n 5).]  [239:  Alexander et al (n 181).]  [240:  Mathews et al (n 2).] 

[bookmark: _Toc211849375][bookmark: _Toc218157271]Recidivism: Tasmanian data
No robust Tasmanian research exists that has considered recidivism rates for young people, including those who commit sexual offences. There is some very limited information about reoffending, but these data sources are not able to be interpreted as measures of recidivism. Data in the Report on Government Services sets out the number of young people returned to sentenced supervisions (defined as the proportion of young people release from sentenced supervision who are aged 10–16 at the time of their release who are returned to sentenced supervision within 12 months). This is extremely limited because it only reports on those whose initial and subsequent sentences are ‘supervision’, and so excludes those where the matter is proceeded with by way of caution or those where the sentence imposed by the court was not supervision (either for the initial or subsequent matter). It does not include matters not reported to police or not proceeded with by police. It is also noted that return to sentenced supervision may be for breach of an order rather than a new offence. In addition, the data relates to small numbers of young people and so caution is required when drawing conclusions about any trends.
Table 2.8 Proportion of young people released from sentenced supervision, aged 10–16 at time of release, who returned to sentenced supervision within 12 months, 2014–15 to 2021–22
	Year of release from sentenced supervision
	Proportion

	2014–15
	54.20%

	2015–16
	57.70%

	2016–17
	51.80%

	2017–18
	58.30%

	2018–19
	52.70%

	2019–20
	49.20%

	2020–21
	51.10%

	2021–22
	50%


Source: Report on Government Services 2025 Table 17A.26
Previously unpublished data provided to the TLRI by DECYP (from the YJIS) sets out the number of young people with recorded sexual offences involved with Youth Justice for tasks, who had a subsequent task with Youth Justice, between 2014–15 and 2023–24.[footnoteRef:241] Again this is not a measure of recidivism but provides some insight into the number of young people with a sexual offence who have subsequent contact with Youth Justice. In addition, it is noted that it does not include all reoffending for young people, as young people may offend after they turn 18 and that is not visible through the youth justice system, and young people included in the total do not have a consistent amount of time to reoffend. Young people who reoffended at the beginning of the reporting period will have more time to commence a new Youth Justice task than young people whose initial offence was at the end of the period.  [241:  Relevant tasks included: Community Conference (CC), Community Service Undertaking (CSU), Bail Support Plan (BSP), Supported Bail (SBO), Deferred Sentence (DEF), Pre-Sentence Report (PSR), Release and Adjourn with Conditions (RAC), Probation Order (PRO), Suspended Detention Order (SDO), Community Service Order (CSO), Supervised Release order (SRO), Remand Order (RO), Detention Order (YDO), Prisoner on Remand (POR), and Prisoner on Sentence (POS).] 

Table 2.9 Young people with recorded sexual offences involved with Youth Justice for tasks, who had a subsequent task with Youth Justice, between 2014–15 and 2023–24 [footnoteRef:242] [242:  Note that the offences included are described in the ANZSOC 2023 Division ‘03 Sexual Offences’. Offence data is subject to data quality concerns and, as such, should be interpreted with a high degree of caution, especially in relation to repeat tasks. In addition, any YJIS task that commenced after the start of the base sexual offending task is included as a repeat task. Repeat task data should be interpreted with a high degree of caution and not compared to other sources.] 

	Repeat task status
	Distinct number of young people

	Subsequent Youth Justice task
	18

	No return to Youth Justice
	48

	Total
	66


Source: Unpublished data, DECYP
Evaluation of Youth Justice Responses to Allegations of Sexual Offending by Young People: Research Report 10

	Part 2: The nature and prevalence of sexual offending by young people
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A public health framework for responding to sexual offending and harmful sexual behaviour by young people
[bookmark: _Toc211849378][bookmark: _Toc218157274]Introduction 
In Part 2, the nature of harmful sexual behaviour was discussed, and it was noted that sexual offending describes only part of the continuum of behaviour that amounts to harmful sexual behaviour. For this reason, it is essential to position and understand sexual offending by young people, and the youth justice system’s response to it, within a broader public health framework. A public health framework has been identified by the Royal Commission, the National Strategy to Prevent and Respond to Child Sexual Abuse, and elsewhere, as the appropriate response model.[footnoteRef:243] Consequently, Part 3 outlines this overarching framework for responding to sexual offending and harmful sexual behaviour by young people. Parts 4 to 8 then consider the role and response of the youth justice system, which is a key component of a government response. However, it is important to recognise that criminal justice is only one part of a continuum of responses that also includes educational responses, therapeutic interventions and/or child protection responses, as outlined in this Part. [243:  Tasmanian Commission of Inquiry (n 9); Royal Commission into Institutional Responses to Child Sexual Abuse (n 13) vol 10 [4.1].] 

[bookmark: _Toc211849379][bookmark: _Toc218157275]A public health framework: Interventions for young people who commit sexual offences
As set out in the report of the Royal Commission, a public health approach tailored to young people who engage in harmful sexual behaviour contains three levels of interventions – primary, secondary and tertiary.
[bookmark: _Ref217998775]Research suggests that a tiered response is effective in addressing harmful sexual behaviour through early identification and intervention. This was supported by the Commission of Inquiry[footnoteRef:244] and also reflects the strategic direction of the Tasmanian Government in its approach to the broader youth justice system. This approach was set out in the Youth Justice Blueprint 2024–34, which adopts a tiered public health approach to ‘prevention, early intervention, and diversion, through to services for repeat and high-risk offenders, changing the pathways for children and young people at risk of, or who are engaged in, offending behaviour’.[footnoteRef:245] It also reflects the National Strategy, which incorporates the development of a framework to prevent, and respond to children who engage in, harmful sexual behaviour, based on a public health model.[footnoteRef:246] [244:  Ibid vol 7 ch 16. See also Victorian Law Reform Commission (‘VLRC’), Improving the Justice System Response to Sexual Offences (Report, 2021) Recommendation 32. See also Royal Commission into Institutional Responses to Child Sexual Abuse (n 13) vol 5 ch 12.]  [245:  DECYP (n 35).]  [246:  Ibid Theme 3.] 

Table 3.1 A tiered public health approach of prevention and intervention, tailored to children who engage in harmful sexual behaviour, set out by the Royal Commission[footnoteRef:247] [247:  Royal Commission into Institutional Responses to Child Sexual Abuse (n 13) vol 10 [4.2.1]. Recommendation 10.1.] 

	Tier
	Details

	Primary prevention
	Aims to prevent child sexual abuse through interventions across the Australian population, regardless of risk. Prevention of problematic and harmful sexual behaviours by children may include initiatives to address broader societal and institutional factors that enable harmful sexual behaviour by children. Children’s safety initiatives, child-safe institutions, and protective behaviours education are included in this category.

	Secondary prevention (early intervention)
	Aims to prevent harmful sexual behaviours by identifying and working with children at higher risk of harmful sexual behaviours. It includes working with children displaying lower-level problematic sexual behaviours to prevent those behaviours from escalating into more high-risk harmful sexual behaviours. Such interventions may include training staff in institutions to recognise at-risk children, and react and respond appropriately when they notice or identify harmful sexual behaviours displayed by children. It may also include education strategies for the child and their parents or carers.

	Tertiary intervention
	This is applied after harmful sexual behaviours have occurred. It is designed to prevent recurrence and minimise the harm associated with child sexual abuse. Tertiary intervention initiatives include the assessment of children who have exhibited harmful sexual behaviours, and tailored therapeutic services for individual children and their parents or carers. Therapeutic, child protection and criminal justice interventions fall within the category of tertiary intervention.[footnoteRef:248] [248:  Ibid.] 



Under a public health model, primary prevention is directed at the general community. It is directed to both adults and children, and aims to improve community understanding of the difference between harmful sexual behaviour and developmentally appropriate sexual behaviour, allowing for an appropriate and proportional response.[footnoteRef:249] Secondary prevention involves early intervention for children who display lower levels of problematic sexual behaviours, and for children at higher risk of engaging in harmful sexual behaviour.[footnoteRef:250] Tertiary interventions are used after harmful sexual behaviour has occurred and include child protection and criminal justice responses, as well as therapeutic assessment and interventions.[footnoteRef:251]  [249:  Ibid [4.3.1].]  [250:  Ibid [4.4].]  [251:  See Royal Commission into Institutional Responses to Child Sexual Abuse (n 13).] 

[bookmark: _Toc211849380][bookmark: _Toc218157276]The role of the youth justice system 
The youth justice system is a key component of a framework, based on a public health model, designed to prevent and respond to young people who engage in harmful sexual behaviour. However, only a proportion of harmful sexual behaviour exhibited by young people would fall within the legal category of sexual offending, either because the conduct is not within the legal definition of a criminal offence, and/or the person may be under the age of criminal responsibility.[footnoteRef:252] A criminal justice response also relies on a matter being reported to (or detected by) police, and the police deciding to proceed against the young person.[footnoteRef:253] Police make decisions about whether to further investigate, and whether to arrest and charge an accused person.[footnoteRef:254] Discretion also exists in relation to the particular charges to be laid, and, in the context of the youth justice system, the appropriate response to those charges – for example, whether to refer the matter to a diversionary process or to prosecute in court. This is discussed further in Parts 5–8. [252:  See discussion at [4.2]. It is also noted that a person may not be criminally responsible on the basis of their mental capacity, see Tasmania Law Reform Institute, Review of the Defence of Insanity in s 16 of the Criminal Coe and Fitness to Plead (Final Report no 28, 2019) for a discussion of the Tasmanian law relating to insanity and fitness to stand trial.]  [253:  This is discussed in Part 6.]  [254:  See Tasmanian Commission of Inquiry (n 9) vol 7 ch 16, 6.] 

[bookmark: _Toc211849381][bookmark: _Toc218157277][bookmark: _Ref218253000]The role of the child protection system
Intersecting with the youth justice system, as a tertiary intervention to address harmful sexual behaviour, is the Tasmanian child protection system, which operates under the Children, Young Persons and Their Families Act 1997 (Tas). This system applies to children aged under 18 who are ‘at risk’, which includes children who have been, are or are likely to be, abused or neglected, and where the guardians of the children are unable to provide adequate care or protection.[footnoteRef:255] The Child Safety Service (within DECYP) is responsible for investigating and responding to a reported concern about the safety or wellbeing of a child. Currently, in relation to children who display harmful sexual behaviour, the child protection system has two main functions:  [255:  Children, Young Persons and Their Families Act 1997 (Tas) s 4. See also Children, Young Persons and Their Families Act 1997 (Tas) s 3 (definition of ‘abuse’).] 

1. [bookmark: _Ref217979221]it may provide a response where a child is using harmful sexual behaviour (including offending behaviour) separate from any sexual abuse experienced by the child from another person. For a young person over the age of criminal responsibility, the child protection and youth justice system may both operate. As noted by the Royal Commission, ‘child protection responses may be necessary and appropriate for children with harmful sexual behaviour, particularly if the behaviour demonstrates that they or other children are at risk of harm and there are no adults present who can provide support and protection’.[footnoteRef:256]  In contrast, for a child under the minimum age of criminal responsibility, the child protection system provides the statutory basis for intervention; and [256:  Royal Commission into Institutional Responses to Child Sexual Abuse (n 13) vol 10 [3.3.2]] 

a child who displays harmful sexual behaviour may also be a victim-survivor of abuse themselves, and so involved with Child Safety Services on this basis. 
[bookmark: _Ref217979243]Research examining involvement in the criminal justice by young people has identified an overlap between children involved in the justice system and those involved in the child protection system (‘crossover kids’).[footnoteRef:257] Research shows that the majority of young people who are involved in the child protection section do not commit offences,[footnoteRef:258] but that many children involved in the youth justice system have had involvement with child protection.[footnoteRef:259] Tasmanian data show that, of the 199 young people under youth justice supervision in 2022–23,[footnoteRef:260] 55.8% had interacted with the child protection system in the 10 years from 1 July 2013 to 30 June 2023 (50.3% through an investigated notification; 29.1% through a care and protection order and 24.6% through out-of-home care).[footnoteRef:261] In relation to young people in detention in 2022–23, 70.7% had interacted with the child protection system during that same 10-year period.[footnoteRef:262] A review by Tasmania Legal Aid of its files relating to young people showed that, from 2007 to 2020, two-thirds of ‘crossover children first had involvement with child safety and then with youth justice’.[footnoteRef:263] [257:  AIHW, Young People under Youth Justice Supervision and their Interaction with the Child Protection System 2022–23 (AIHW, Report, 2024) <https://www.aihw.gov.au/reports/youth-justice/young-people-youth-justice-supervision-2022-23/summary>; Tasmania Legal Aid (‘TLA’), Children First: Children in the Child safety and Youth Justice System (TLA, Report, 2021) <https://www.legalaid.tas.gov.au/wp-content/uploads/2024/06/Children-First-Report.pdf > 4 [2.3.9].]  [258: AIHW (n 256): for example, in 2022–23, there were 199 young people under youth justice supervision in Tasmania, and 2,312 children receiving child protection services. TLA’s files from 2007 to 2020 indicate that ‘of the almost 3600 individual child safety client helped during [this] period, only about 10% (388) also had a youth justice file’: 9.]  [259:  AIHW (n 256).]  [260:  Ibid [1.1].]  [261:  Ibid Tables S2, S5. The total percentage included an investigated notification, a care and protection order or out of home care.]  [262:  Ibid Table S8. ]  [263:  TLA (n 256) 4.] 

[bookmark: _Toc211849382][bookmark: _Toc218157278][bookmark: _Ref218241127][bookmark: _Ref218252956][bookmark: _Ref218253353]The role of therapeutic interventions 
As indicated, therapeutic interventions may occur as part of an early intervention strategy (a secondary response) or after harmful sexual behaviour has occurred (a tertiary response). Therapeutic interventions may be combined with a youth justice system response or may be an intervention in its own right.[footnoteRef:264] While the need for some young people to receive therapeutic interventions is not controversial, there is less consensus in relation to the appropriate model for such interventions. Most treatment programs for young people who commit sexual offences are based on principles of Cognitive Behavioural Therapy (CBT), aligning with traditional treatment approaches to address adult-perpetrated sexual offending.[footnoteRef:265] Compared with the research for adults, there is less research examining effective interventions for youth sexual offending and harmful sexual behaviour.[footnoteRef:266] In addition, as noted, there is even less research that has considered treatment responses to online sexual offending or harmful sexual behaviour. Accordingly, there is a need for more research, as it cannot be assumed that treatment that is effective for adults will be effective for young people. As noted, there are key differences between youth and adult sexual offending, including: [264:  See Royal Commission into Institutional Responses to Child Sexual Abuse (n 13) vol 10, pt 5.]  [265:  Marcel Aebi et al, ‘What kind of therapy works with juveniles who have sexually offended? A randomized-controlled trial of two versions of a specialized cognitive behavioral outpatient treatment program’ (2022) 34(8) Sexual Abuse 973–1002; Nancy G Calleja, ‘Developmentally-informed treatment for adolescent sex offenders: an effectiveness evaluation of the Forward-Focused Model’ (2022) 61(2) Journal of Offender Rehabilitation 106–120.]  [266:  AIHW (n 83).] 

1. Different motivations for offending, with youth offences often driven by curiosity, peer social influence, and desires for social acceptance. In contrast, adult offending behaviours are more commonly motivated by power dynamics, paraphilic sexual desire, and the need for control.[footnoteRef:267] [267:  Seto and Lalumière (n 209).] 

Young people who commit sexual offences are less likely to reoffend than adults.[footnoteRef:268] [268:  Frederich Lösel and Thomas Bliesener, ‘The development of juvenile sexual offenders: A review of the literature’ (1994) 1(1) Journal of Sexual Aggression, 55.] 

It is also important to keep in mind that most young people do not reoffend without any intervention.
[bookmark: _Ref219130815]The available literature shows that interventions which adopt a Risk-Needs-Responsivity (RNR) approach and use developmentally informed, family-based approaches are the most effective for youths with harmful sexual behaviours.[footnoteRef:269] The RNR model, developed by Andrews and Bonta, is a framework used to guide the assessment and treatment of youth offenders[footnoteRef:270] and is highly regarded as a theoretical framework for treating offenders. It aims to reduce recidivism by focussing on three key principles: [269:  Isabella McVilly, Amy Washington and Kimberly Norris, Interventions to Support Youths with Harmful Sexual Behaviour: A Systematic Review (Unpublished Master’s Thesis, University of Tasmania, 2024).]  [270:  Donald Andrews, James Bonta and J Stephen Wormith, ‘The Risk-Need-Responsivity (RNR) Model: Does Adding the Good Lives Model Contribute to Effective Crime Prevention?’ (2011) 38(7) Criminal Justice and Behavior 735.] 

Risk: This principle emphasises assessing the likely risk an individual poses to reoffend.  This model asserts that youth who are at higher risk should receive more intensive interventions, while lower-risk youth can benefit from less intensive strategies. In the context of offending, how to categorise the ‘seriousness’ of an offence remains a contentious issue.
Needs: This involves identifying the specific criminogenic needs of the young person. Factors that contribute to the offending behaviour, such as substance abuse, peer influences, or family issues, are examples of needs to be targeted through intervention. The RNR model suggests that addressing these needs through targeted interventions is crucial for effective rehabilitation.
Responsivity: This final principle focusses on tailoring interventions to the individual’s learning style, strengths and circumstances. It recognises that effective treatment should be delivered in a way that is responsive to the young person's unique needs, which can enhance engagement and outcomes. 
The RNR model asserts that, by integrating these principles, it provides a structured approach to reducing recidivism among youth offenders, ultimately supporting their rehabilitation and reintegration into society. 
Aligned with this approach are the findings of a recent systematic review, which found that interventions which incorporated family involvement alongside youth-specific approaches emerged as the most effective overall in achieving long-term positive behavioural change.[footnoteRef:271] As discussed, this underscores the critical role of parental/familial/caregiver engagement in facilitating positive behavioural change in youths exhibiting harmful sexual behaviours. The research suggests that understanding the needs of the youth and accommodating treatments in a holistic responsive manner will provide better outcomes, rather than working with them from the narrow perspective of simply focussing on the harmful sexual behaviour in isolation. The most effective treatment responses are reportedly multi-systemic therapy or those that also incorporate situational components, such as the Griffith Youth Forensic Service response in Queensland.[footnoteRef:272] These responses engage a young person and their family in the therapeutic process and may include consideration of the broader situational context that enabled a young person’s sexual offending. This supports a flexible and personalised approach to treatment, addressing the individual needs of young people who have committed sexual offences. [271:  McVilly et al (n 268).]  [272:  Troy Allard et al, ‘Responding to youth sexual offending: A field-based practice model that “closes the gap” on sexual recidivism among Indigenous and non-Indigenous males’ (2016) 22(1) Journal of Sexual Aggression 82–94.] 

This review also found that interventions that incorporated both Problematic Sexual Behaviour-Cognitive Behavioural Therapy (PSB-CBT), Multi-Systemic Therapy (MST), relapse prevention and psycho-education for both youths and their families appeared to be the most effective overall. According to Blackley and Bartels, the most effective therapeutic treatment for young people who commit sexual offences is MST.[footnoteRef:273] These approaches are summarised in Table 3.2.[footnoteRef:274] [273:  Blackley and Bartels (n 6).]  [274:  See Appendix F for more details] 

Table 3.2 Existing treatment approaches for addressing harmful sexual behaviour in youths
	Treatment approach
	Details

	Multi-Systemic Therapy (MST)
	A multi-modal evidence-based technique that involves short-term community and home-based intervention for youths with social emotional and behavioural problems. 
MST is widely recognised as one of the few evidence-based techniques for youth offenders as it addresses criminogenic risk factors, such as individual, peer and neighbour influences.
MST interventions are concentrated on improving family functioning on the basis that by improving family functioning, the relationships between the youth and their peers, school and community will also improve.

	Problematic Sexual Behaviour-Cognitive Behavioural Therapy (PSB-CBT)
	Cognitive Behavioural Therapy (CBT) approaches address both cognitive factors which influence offending behaviours, such as unhelpful thinking styles and beliefs and behavioural factors such as problematic sexual behaviours.

	Forward-Focused Model (FFM)
	The Forward-Focused Model (FFM) incorporates both CBT techniques and Motivational Interviewing (MI) strategies. The FFM emphasises the role of brain development on offending behaviours and the significance of parental involvement in positive outcomes for youths.


As noted, while research suggests appropriate interventions may reduce recidivism, concerns have been raised about the treatments provided to young people who engage in harmful sexual behaviour. This is discussed further in Appendix F. It is estimated that only approximately five percent of youth sexual offenders receive evidence-based treatment, and little is known about the proportion of online offenders receive evidence-based treatment.[footnoteRef:275] However, as awareness of the issue of harmful sexual behaviour engaged in by young people has grown, so too has awareness of the need to develop effective interventions for this unique cohort.[footnoteRef:276]  [275:  Alexander et al (n 181).]  [276:  Hackett et al (n 5).] 

In Tasmania, the primary program providing therapeutic intervention is the Prevention Assessment Support Treatment (PAST) program. This commenced in April 2021 and was operated by the Sexual Assault Support Service (SASS). Since January 2023, the program has been provided in partnership with Laurel House to increase its capacity to offer services for the North and North West regions of Tasmania.[footnoteRef:277] It operates in a collaborative partnership with Mission Australia, which offers case management.[footnoteRef:278] The program provides ‘therapeutic intervention for children and young people engaged in harmful sexual behaviour (HSB) plus [early education and intervention], HSB prevention and response training’.[footnoteRef:279] Its scope is ‘aimed to include young people in the youth justice system, including those displaying violent or aggressive behaviours and those listed on the sex offender register, or in detention’.[footnoteRef:280]  Research that has considered referral sources into the PAST program has found that: [277:  McInnes et al (n 55). This report sets out information about the PAST program in detail.]  [278:  Ibid 26. ]  [279:  Ibid 14, 26.]  [280:  Ibid 19.] 

25% came from families
24% came from education sites
21% came from non-government organisations 
18.5% came from Child Safety Services
8% came from health
3% came from police and youth justice systems.
It was noted that there were no statutory (court-ordered) referrals.[footnoteRef:281] [281:  Ibid 47.] 

[bookmark: _Toc211849383][bookmark: _Toc218157279]TLRI interviewees’ views 
The youth justice system and youth support sector both work to prevent (secondary/tertiary), manage and respond to young people who engage in sexually harmful/offending behaviour. Their role in response to sexual offending by young people was discussed in 13 interviews. While the extent of discussion was quite limited, it was recognised by some interviewees that the youth support sector provides therapeutic support and intervention for young people affected by sexual offending, both as victims and offenders.[footnoteRef:282] [282:  Participant 30.] 

In the experience of interviewees, referrals to the youth support service originate from schools, police and courts/the youth justice system, and private or community sources:
So from schools … we get some referrals from police as well. Oh yeah, quite a few referrals, but probably not as many as schools. Also private [sources] and there might be behaviour support practitioners working with [National Disability Insurance Scheme] clients, so from behaviour support practitioners or occupational therapists, from out-of-home or child safety is a big one, and Strong Families, Safe Kids and also sometimes out-of-home care like Life Without Barriers will have, you know, homes for young people and they might refer to us as well.[footnoteRef:283] [283:  Participant 1.] 

In 16 interviews, it was suggested that there needed to be more early intervention, before a young person engages in sexual offending (but where, for example, they have displayed some harmful sexual behaviour), to try to prevent the onset of sexual offending and prevent contact with the legal sector. 
It's about getting them early as well. There's a lot of gaps in early intervention work with kids … [who] haven't necessarily offended yet but have indicated markers from their schools, from other activities with becoming noticed by the youth justice system for a range of other things apart from sexual offending.[footnoteRef:284] [284:  Participant 4.] 

If we don't catch those behaviours at that young age, then these young people can grow up and obviously their behaviours can get more violent over time.[footnoteRef:285] [285:  Participant 8.] 

[bookmark: _Toc211849384][bookmark: _Toc218157280]The role of education
Education, directed towards young people, their families, communities and professionals (such as in schools), can form part of primary and secondary prevention strategies as a response to harmful sexual behaviour. Research has highlighted the need for prevention and proactive interventions for young people that address the predisposing factors that influence offending behaviour.[footnoteRef:286] This also aligns with the approach of the Youth Justice Blueprint 2024–2034, which prioritises prevention and early intervention to reduce engagement with the youth justice system.[footnoteRef:287] Adopting a continuum approach (see [2.2]) to understanding the spectrum of sexual behaviours demonstrated by children and young people encourages a spectrum of interventions, including both early and proactive prevention (particularly within the ‘typical’ and ‘inappropriate’ stages). This extends to opportunities for education programs through the school curriculum. Primary prevention can involve the provision of sex education to young people and information to a young person’s supports and community about harmful sexual behaviour.[footnoteRef:288] [286:  Butler and Seto (n 214) 19.]  [287:  DECYP (n 35) Strategy 1.]  [288:  Royal Commission into Institutional Responses to Child Sexual Abuse (n 13) vol 10 pt 4 [4.2.2].] 

Research indicates that a key effective early intervention strategy, responding to harmful sexual behaviour, is sexual education and education around sexual behaviour, introduced at a young age.[footnoteRef:289] There is also a need to increase awareness and understanding of the issue of harmful sexual behaviour in the community, so that the response to such behaviour is not ‘inappropriately minimis[ed] or inappropriately excess[ive]’.[footnoteRef:290] Education as an early intervention/secondary prevention strategy has been shown to be effective in preventing the escalation of behaviour for children displaying lower-level problematic sexual behaviour and for children at higher risk of displaying harmful sexual behaviour.[footnoteRef:291] Again, this education may be directed to those who support young people as well as young people themselves.  [289:  Gemma McKibbin, Cathy Humphreys and Bridget Hamilton, ‘“Talking About Child Sexual Abuse Would Have Helped Me”: Young People Who Sexually Abused Reflect on Preventing Harmful Sexual Behavior’ (2017) 70 Child Abuse & Neglect 210.]  [290:  Royal Commission into Institutional Responses to Child Sexual Abuse (n 13) vol 10 pt 4 [4.3.1].]  [291:  Ibid [4.2.2], [4.4].] 

The PAST program has several educative purposes, including primary, secondary and tertiary education. The SASS provides training to a range of stakeholders such as Youth Justice, Child Safety, DECYP, and health and community staff.[footnoteRef:292] Schools, for example, may contact SASS if issues of harmful sexual behaviour arise, and SASS is able to provide training either to staff, on how to respond to harmful sexual behaviour, or to young people.[footnoteRef:293] Primary prevention training, in this context, covers consent, respectful relationships and appropriate/inappropriate behaviours for children and young people.[footnoteRef:294] In addition, education delivered to young people through the PAST program can be a secondary or tertiary intervention.[footnoteRef:295] [292:  McInnes et al (n 55).]  [293:  Ibid.]  [294:  Ibid.]  [295:  For further detail about the theoretical basis of the PAST program, see ibid 36–45.] 

There are other programs provided in schools by police. The ‘Think U Know’ program is an education program led by the Australian Federal Police aimed at preventing online child sexual exploitation. It offers resources for educators and for parents and carers, as well as in-school presentations delivered by Tasmanian Police.[footnoteRef:296] It is ‘pro-technology and addresses topics including self-generated child abuse material, online grooming, sexual extortion and importantly encourages help-seeking behaviour’.[footnoteRef:297] In 2023–24, there were 14,553 students who attended a presentation, as well as 150 parents, teachers and carers.[footnoteRef:298]  [296:  See ThinkUKnow, Our program (Web page, nd) <https://www.thinkuknow.org.au/about/our-program>.]  [297:  ThinkUKnow, Outreach Report 2023–24 (ThinkUKnow, 2024) 1.]  [298:  Ibid 2.] 

[bookmark: _Toc211849385][bookmark: _Toc218157281]TLRI interviewees’ views
The role of the education sector in responding to sexual offending by young people was discussed in 19 interviews. Interviewees described various aspects of the role of the education sector, illustrating how the sector responds to sexual offending by young people. This included delivering education about appropriate sexual behaviour, identifying and responding to instances of harm, and providing support for young people affected by sexual offending. Providing education on healthy sexual behaviour was discussed by six interviewees. Schools were seen by interviewees to be uniquely placed. For example, one interviewee stated, ‘in education, this is where we've got a captured audience with children. And we've got them for 10 years, and that's the perfect place where we can imbue them [with] whatever programs that you can integrate into the curriculum’.[footnoteRef:299] This suggests formal education programs could be delivered within schools to reach a broad number of young people. However, the TLRI’s view is that some reasonable caution is required in the expectations placed on schools in this regard.[footnoteRef:300] Interviewees described how this education was being delivered in schools, including by police. However, there was some concern that structured educational programs may not always be available and that there was a need to review the skills that were taught.[footnoteRef:301] [299:  Participant 4.]  [300:  See for example, ACIL Allen Consulting, Respectful relationships Evaluation 2019-21: Evaluation Summary (Report to Victorian Department of Education and Training, June 2021).]  [301:  Participant 4, Participant 32, Participant 21, Participant 9.] 

In addition to education directed to young people, in seven interviews, it was suggested that there is a great need to increase the knowledge of parents and carers about sexual offending and how to manage harmful sexual behaviour. This included information about technology and online safety. 
They foster a child and they didn’t expect these behaviours to emerge, and they’re often underprepared for them. So, in terms of therapeutic supports, how are we preparing people who are willing to take care of vulnerable, traumatised, disadvantaged children – to prevent these behaviours emerging in the first place or to [respond] appropriately if they do?[footnoteRef:302] [302:  Participant 17.] 

It really is on us as caregivers and parents and communities to wrap around our young people and ensure that the interactions that they're having on the internet [are appropriate], that they're not taking strangers into their bedrooms via a telephone or an iPad or a laptop.[footnoteRef:303] [303:  Participant 33.] 

You know, some mechanism … for those parents to understand what has happened and accept what has happened and, you know, not over-react, but to get the appropriate input because you know the research is really encouraging that … often very quick therapeutic intervention is really effective for young people in a way that it isn't for adults.[footnoteRef:304] [304:  Participant 37.] 

There was also recognition of the need for education of those working with young people who engage in harmful sexual behaviour. This has been acknowledged across the Royal Commission, the Commission of Inquiry and the government response.[footnoteRef:305] In 14 interviews, it was suggested that there is a need to increase the knowledge and skills of professionals who work with young people, including teachers and police, to better identify and respond to sexual offending. [305:  See DECYP (n 35) Strategy 5; Appendix K and L; Tasmanian Government (n 11).] 

I know that there's been a lot more education for Child Safety and Strong Families, Safe Kids. But I think even if we can just keep that collaboration and upskilling, also for police, around the question of how can we respond in a way that is reducing harm in the future.[footnoteRef:306] [306:  Participant 1] 

I think sometimes it was around that staff didn't have a good enough knowledge of what to be worrying about, but also not feeling supported around you know, how am I gonna deal with this [harmful behaviour]?[footnoteRef:307] [307:  Participant 6.] 

There are youth workers and key workers, but they wouldn't have the skill set or the knowledge or the experience of working with young people who exhibit sexualised behaviour. So oftentimes, they miss those vital clues that there's something amiss here.[footnoteRef:308] [308:  Participant 33] 

I think that [for] the standard police, you know, the uniformed police in standard police stations, I think that there's still insufficient training for those people about trauma-informed responding and responding to victim-survivors in a way that believes them.[footnoteRef:309] [309:  Participant 30.] 

The needs of victim-survivors were discussed in five interviews, with the views expressed that the education sector can play a role in providing support for young people affected by sexual harm. This was predominantly through professional support staff offering counselling services for young people. Beyond counselling, however, it was suggested that professionals who have contact with young people through their work need to support them to make reports to police and/or to engage with the criminal justice system, including when a mandatory report is made.[footnoteRef:310] There is also a need to ensure continued training to police about the best way to engage with victim-survivors. Relatedly, some participants underscored the need for better understanding of (a) the quality of information police require to investigate an allegation, and (b) the standard of evidence required to commence a proceeding. The corresponding benefits of both these suggestions was stated to be an increase in the efficacy of the mandatory reporting scheme, and a reduction in the disappointment victim-survivors and their careers/families might experience if they misunderstand criminal investigation processes leading to a charge. In this way, education can also serve as a secondary and tertiary intervention within the justice system, offering opportunities to provide information to victim-survivors at the reporting stage.   [310:  See [6.2] for a discussion of mandatory reporting.] 

[bookmark: _Toc211849386][bookmark: _Toc218157282]The need for further collaboration
As noted by the Royal Commission, young people who engage in harmful sexual behaviour potentially interact with a number of institutions including ‘child protection services, the police, health and mental health services, disability services, therapeutic treatment services, juvenile justice services and specific institutions in which a child has exhibited harmful sexual behaviour’.[footnoteRef:311] It was noted that, where appropriate, these agencies need to work collaboratively to achieve primary and secondary prevention and tertiary intervention.[footnoteRef:312] In the modern Tasmanian context, given the extent of harmful sexual behaviour (including online behaviour), the range of agencies that may be involved in responding to harmful sexual behaviour includes schools (government and independent schools), Tasmania Police, the Australian Federal Police, Child Safety Services, Youth Justice, the Office of the Director of Public Prosecutions, the courts, and service providers, such as SASS or Laurel House.[footnoteRef:313] [311:  Royal Commission into Institutional Responses to Child Sexual Abuse (n 13) vol 10 [4.2.4].]  [312:  Ibid.]  [313:  See further Part 5 for a discussion of the broader context of the youth justice system.] 

[bookmark: _Toc211849387][bookmark: _Toc218157283]TLRI interviewees’ views
In the interviews, the TLRI was provided with examples of significant collaboration between services, such as the involvement of police within schools delivering education, the cooperation under JACET of Tasmania Police and the AFP, and between police and child protection and with local Sexual Assault Support Services. Communication and collaboration between sectors was discussed in 22 interviews. Communication primarily revolved around issuing referrals between sectors (for example, from the legal into the support sector, or from education into the support sector), with interviewees noting that, ‘schools generally are being much more explicit in how they broach it with children. And … they're partnering with a lot of outside agencies such as … Laurel House’.[footnoteRef:314] [314:  Participant 27.] 

There were also some examples of multi-agency collaboration, including Arch:
With the Arch Centre where there is that real collaboration and that colocation.[footnoteRef:315] [315:  Participant 26.] 

We are part of a joint agency meeting with police, DECYP [Department of Education Children and Young People], CAMHS [Child and Adolescent Mental Health Service], or CYMHS [Child and Youth Mental Health Service] as rebranded, and the ARL [Advice and Referral Line] or Child Safety Services.[footnoteRef:316] [316:  Participant 12] 

There were also comments (in seven interviews) around the need for further collaboration and communication between sectors:
[I]t’s a little unclear, too, how that system actually operates … I’ve never really been able to quite understand how it fits together.[footnoteRef:317] [317:  Participant 18.] 

We’ve got so much red tape and because we work, I guess a little bit in silos, like [this is the] Police Department here, and Education's over here and Youth Justice is here and Child Safety’s up here somewhere. And then you've got a care provider over here. We’re all connected because we’re all working with the one kid who’s the centre of it and … we’re trying to get a meeting of the minds on what's best for the kid? And then it’s like you'll find that where there’s crossover because what want police [want] is different from what Child Safety see, which is different from what education see again. And then all of a sudden, we’ll get to this place. Then all of a sudden, everybody goes back into their own silos.[footnoteRef:318] [318:  Participant 23.] 

I feel [it] is really piecemeal and I just [get] this real sense of … the courts doing their thing. You know, CAMHS doing their thing and Youth Justice doing their thing, [support services] doing [their] thing.  It doesn't feel like we’ve got a systemic kind of approach to it, and education is doing their own thing as well in terms of developing their own harmful sexual behaviour unit and teams. I really worry that there's a level of duplication of effort that's going on, a real lack of coordination in terms of actually, you know, where are the kids that are missing out on the support that they need?[footnoteRef:319] [319:  Participant 30.] 

The need for a ‘collaborative and responsive therapeutic service system’ was also acknowledged in the Commission of Inquiry, which indicated that this required that ‘all aspects of the service system communicate well and refer to each other easily’.[footnoteRef:320] As a result, a recommendation of the Inquiry was that there should be a therapeutic service system for child and adult victim-survivors of child sexual abuse and for children who have experienced or displayed harmful sexual behaviour.[footnoteRef:321] The Commission of Inquiry identified the approaches in other jurisdictions (such as New South Wales, Western Australia and Victoria) that had developed a framework for a multiagency public health approach to harmful sexual behaviour, and made recommendations in this regard.[footnoteRef:322]The TLRI also considers that there is a need for continued focus to improve the framework for collaboration between government and non-government sectors to respond to young people who engage in harmful sexual behaviour, and notes that there are government initiatives focused on this issue.[footnoteRef:323] [320:  Tasmanian Commission of Inquiry (n 9) vol 8 ch 21 3]  [321:  Ibid.]  [322:  Ibid [5.4], Recommendation 21.8]  [323:  For example, see DECYP (n 35) 4.] 
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Criminal responsibility for sexual offences
[bookmark: _Toc211849390][bookmark: _Toc218157286]Introduction
Part 4 explains when harmful sexual behaviour can be viewed as offending behaviour. As noted in Parts 2 and 3, harmful sexual behaviour exists on continuum, and a criminal justice response only forms part (albeit a crucial part) of a broader response of primary, secondary and tertiary interventions. 
If a person is under the minimum age of criminal responsibility or if the nature of the conduct does not give rise to a sexual offence under the law, then the role of the criminal law is limited. Crucially, the requirements of the criminal law set boundaries around the exercise police powers in response to allegations of sexual offending by young people, as these powers are based on a belief that an offence has been committed and on the existence of sufficient evidence to charge a person and pursue prosecution. Similarly, prosecutions depend on the existence of admissible evidence to support a charge, and a person can only be found guilty of a criminal offence if it is proved beyond reasonable doubt. 
Accordingly, the scope of the criminal law and a young person’s criminal responsibility[footnoteRef:324] for harmful sexual behaviour are limited by two key components:  [324:  Criminal Code (Tas) s 1 defines criminal responsibility to mean ‘liable to punishment as for an offence’.] 

1. the child has reached the minimum age of criminal responsibility; and
the behaviour and state of mind of the child satisfy the elements of the particular criminal offence/s.
[bookmark: _Toc211849391][bookmark: _Toc218157287][bookmark: _Ref218241096][bookmark: _Ref218251906][bookmark: _Ref218253548]The minimum age of criminal responsibility
[bookmark: _Ref217983585]Children under 10 who engage in harmful sexual behaviour cannot be charged with a criminal offence because the minimum age of criminal responsibility in Tasmania is 10.[footnoteRef:325] The youth justice system does not have powers or jurisdiction to respond to a child under the minimum age of criminal responsibility. A related matter is that Tasmania Police have very limited powers to act against a child under 10, which generally include speaking to the child, reporting the case to Child Safety Services (within DECYP), or contacting the child’s parents or guardians.[footnoteRef:326] [325:  Criminal Code (Tas) s 18(1). Until 2000, the minimum age of criminal responsibility was 7.]  [326:  See discussion in TLRI, Raising the Minimum Age of Criminal Responsibility: Law Reform Considerations (TLRI, Research Paper no 4, 2022) [5.6].] 

[bookmark: _Ref217983618]From the age of 10 to 13, there is a rebuttable presumption (known as doli incapax) that children are incapable of committing a criminal offence. For those children, the prosecution must rebut this presumption by showing that the young person knew their behaviour was seriously or gravely wrong, as opposed to naughty or mischievous.[footnoteRef:327] Young people aged 14 and above have full criminal responsibility for the purposes of the criminal law in Tasmania.  [327:  In Tasmania, the Criminal Code (Tas) s 18(1) provides that ‘no act or omission done or made by a person under 14 years of age is an offence unless it be provided that he had sufficient capacity to know that the act or omission was one which he ought not to do or make’. See ibid [5.1.23]–[5.1.25]; Jonathan Gu, ‘Did a High Court decision on doli incapax shift court outcomes for 10-13 year olds?’ Criminal and Justice Bulletin No 268 (New South Wales Bureau of Crime Statistics and Research, 2025).] 

[bookmark: _Toc218157288][bookmark: _Toc211849392]Reforms to the law in relation to the minimum age of criminal responsibility
In Tasmania, the current approach to the minimum age of criminal responsibility was part of broader package of reforms to youth justice law in the 1990s aimed at a ‘responsibility model of justice’ focussing on diversion for young people and ‘coercive state intervention, and sanctions as options of last resort’.[footnoteRef:328]  [328:  TLRI (n 325) 7. ] 

Over time, the minimum age of criminal responsibility has been a matter of controversy, with recommendations made in various jurisdictions to increase the age from 10 to 14. In some jurisdictions, the age of criminal responsibility has been raised. In Victoria, the minimum age of criminal responsibility has been increased to 12 years old.[footnoteRef:329] In the Australian Capital Territory, it has been raised to 14.[footnoteRef:330] In contrast, the age was increased to 12 in the Northern Territory, but it has now been lowered back to 10.[footnoteRef:331] In Tasmania, the Commission of Inquiry recommended that the minimum age of criminal responsibility be raised to 14 years, and this has been accepted by the Tasmanian Government.[footnoteRef:332] [329:  Youth Justice Act 2024 (Vic).]  [330:  Justice (Age of Criminal Responsibility) Legislation Amendment Act 2023 (ACT).]  [331:  See discussion in Gu (n 326).]  [332:  See Appendix K and Appendix L.] 

Previously, the TLRI considered those reforms that would be needed in Tasmania to address the needs of children under the age of criminal responsibility (in the event that the age was raised to 14). Its recommendations were based on an assumption that there was a commitment to raising the age of minimum age of criminal responsibility.[footnoteRef:333] Accordingly, the TLRI provided its recommendations to highlight the other legal reforms that would be necessary to give effect to this change. [333:  TLRI (n 325) [1.1.5].] 

The recommendations from this research that are particularly relevant to the justice system’s response to young people who engage in harmful sexual behaviour were:
The Children, Young Persons and Their Families Act 1997 (Tas) should be amended to clarify that children who cause risk to themselves or others come within the jurisdiction of the Act.[footnoteRef:334] [334:  Ibid Recommendation 2] 

The roles, responsibilities and restrictions for police dealing with children younger than the [minimum age of criminal responsibility] should be clarified by statute.[footnoteRef:335] [335:  Ibid Recommendation 3.] 

The TLRI also considered that there was a need for transparency in the diversionary pathways available for children under the age of criminal responsibility.[footnoteRef:336] [336:  Ibid [3.2].] 

In relation to harmful sexual behaviour, the TLRI addressed the issue of police powers and also statutory powers of diversion. It expressed the view that:
[It is] essential that there are clearly defined, appropriate and proportionate police powers to investigate and respond to harmful conduct, regardless of the age of the person who has conducted it.[footnoteRef:337] [337:  Ibid [3.3.7].] 

Accordingly, the TLRI considered that ‘ensuring that the powers, roles and responsibilities of police as first responders to all forms of harmful sexual behaviour, regardless of who is causing it, should be a central consideration in law reform’.[footnoteRef:338] Police, in this role, would work collaboratively with child protection officers.[footnoteRef:339] The TLRI observed that an approach that could be taken ‘to balance the goals of individual responsibility and community protection, while avoiding the general effects of lengthy engagement with the criminal justice system, is to provide an age threshold under which children may be investigated but not prosecuted’.[footnoteRef:340] It considered the Canadian approach a compelling model.[footnoteRef:341] The Canadian model provides for police to report a young person to the appropriate child protection authorities, as well as a power to take the young person to either a safe place or parent, or both.[footnoteRef:342] [338:  Ibid [3.3.9].]  [339:  Ibid [3.3.1].]  [340:  Ibid [7.4].]  [341:  Ibid [7.4.8].]  [342:  Ibid [7.4.9].] 

The need to provide a service response to young people under the age of criminal responsibility who engage in behaviour that would otherwise be an offence has also been recognised in the government response to the Commission of Inquiry, and in the Youth Justice Blueprint 2024–2034.[footnoteRef:343]  [343:  See Tasmanian Government (n 11).] 

[bookmark: _Toc211849393][bookmark: _Toc218157289]TLRI interviewees’ views
In the interviews, the legislative framework of the youth justice system was discussed in eight interviews, with four participants commenting on the considerable challenges for the justice system if reports were made in relation to children aged under 14 (where there is a presumption that a child is not criminally responsible) and under 10 (where there no criminal responsibility).[footnoteRef:344] As discussed further at [6.5], it was observed that the options available for police to respond in these circumstances were very limited. [344:  Participant 3, Participant 13, Participant 24, Participant 8.] 

[bookmark: _Toc211849394][bookmark: _Toc218157290]TLRI views and recommendations
The TLRI’s views in relation to the minimum age of criminal responsibility reflect an assumption that the age will be raised, consistent with its prior consideration of this issue. Beyond the issues previously raised by the TLRI concerning the raising of the minimum age of criminal responsibility, the TLRI notes that for young people aged 10–13 (who are currently within the scope of the youth justice system), there are no prescribed sexual offences, and so the Youth Justice Act 1997 (Tas) applies, and the Youth Justice Division can respond to them. As noted, if the minimum age of criminal responsibility is raised, the youth justice system will not have a role for responding to these young people, and police will accordingly have very limited scope to intervene. However, as recognised in the interviews, the police are still the main agency that people report allegations of sexual offending to, even if the young person is under 10.[footnoteRef:345] The difficulties in providing a justice response for young people aged between 10 and 14 (under the current laws) were also noted in interviews.[footnoteRef:346] [345:  Participant 24.]  [346:  Participant 3, Participant 13, Participant 24.] 

Addressing these issues will require careful consideration in developing legislative and policy responses to guard against disproportionate responses to children and young people.[footnoteRef:347] The TLRI urges caution in relation to reforms that would diminish the importance of due process and reintroduce the excess of state intervention – leading to net-widening of one form or another. Accordingly, the TLRI reiterates its previous recommendations that a transparent and structured framework is required for a response within in the Children, Young Persons and Their Families Act (Tas) to children under the age of criminal responsibility, and further, that the powers of police to respond should be provided in legislation. In providing a response outside of the criminal justice system for children under the age of criminal responsibility, it is important to keep firmly in mind the concerns that existed about the use of an excessive ‘welfare’ approach to young people.[footnoteRef:348] However, this should not be misinterpreted to mean that the TLRI is in favour of excessive ‘justice’ model responses, such as punitive ‘adult crime, adult time’ policies. These issues are considered further in the TLRI discussion in relation to the creation of a therapeutic treatment order (independent of the youth justice system) at [6.5]. [347:  See Part 5.2.]  [348:  Ibid.] 

[bookmark: _Toc211849395][bookmark: _Toc218157291][bookmark: _Ref218240629][bookmark: _Ref218252780][bookmark: _Ref218253178]Sexual offences in Tasmania
Sexual offending in Tasmania can be broadly divided into two categories of offences: 
1. physical offences; and 
online offences. 
Offences are also divided into two categories related to the seriousness of the offence: 
1. crimes or indictable offences; and 
summary offences.
Physical offences refer to offending that takes place in the ‘real’ world and may be either contact offences (such as rape, persistent sexual abuse of a young person, penetrative sexual abuse of a young person, or indecent assault) or non-contact offences (such as procuring a young person for sexual intercourse). There are some offences that apply to both adult and child complainants (such as rape) and some offences that only apply where the complainant is aged under 18 (such as persistent sexual abuse of a young person, or penetrative sexual abuse of a young person). Some offences apply to other particular categories of complainant (such as penetrative sexual abuse of a person with a mental impairment). These offences are predominately contained in the Criminal Code (Tas).
The term ‘online offences’ is used to refer to offending that involves the images of a person, such as the production, possession or distribution of child abuse material. These offences fall within the category of ‘child abuse material’. There are other offences that apply more broadly to intimate images. Online offences are set out in Tasmanian legislation (the Classification (Publications, Films and Computer Games) Enforcement Act 1995 (Tas), the Criminal Code, the Police Offences Act 1935 (Tas)) and Commonwealth legislation (Criminal Code 1995 (Cth)).[footnoteRef:349] [349:  Note, Police Offences Act 1935 (Tas) provisions prohibiting visual recording relate to the recording, publishing, distributing and possession of a recording of another person in breach of privacy and without consent: s 13A–C.] 

[bookmark: _Toc211849396][bookmark: _Toc218157292]Physical offending
Physical sexual offences are contained in the Criminal Code (Tas), with the maximum penalty being 21 years’ imprisonment or a fine, or both.[footnoteRef:350] For youth offenders, the majority of these offences are able to be dealt with in the Youth Justice Division. The exceptions are rape (s 185), aggravated sexual assault (s 127A (now repealed)) and persistent sexual abuse of a child or young person (s 124). These are prescribed offences for youth offenders aged 14–17 and must be heard in the Supreme Court.[footnoteRef:351]  [350:  See Appendix B.]  [351:  Youth Justice Act 1997 (Tas) s 161.] 

Rape is sexual intercourse without consent.[footnoteRef:352] Sexual intercourse includes the penetration, to the least degree, or the continuation of an act of penetration, of a person’s: [352:  Criminal Code (Tas) ss 185, 2A (definition of ‘consent’), 2B (definition of ‘sexual intercourse’).] 

vagina, genitalia, anus or mouth by a penis;
vagina, genitalia or anus by a body part other than a penis;[footnoteRef:353] [353:  This was previously the crime of aggravated sexual assault under the Criminal Code s 127A.] 

vagina, genitalia or anus by an object.[footnoteRef:354] [354:  Criminal Code (Tas) s 2B. It does not include penetration carried out for a proper medical purpose, for the purposes of hygiene, or for any purpose that is authorised by law: s 2B(2). This was previously the crime of aggravated sexual assault under the Criminal Code s 127A.] 

The crime of persistent sexual abuse of a child or young person is also a prescribed offence and applies where a person commits an unlawful sexual act in relation to a young person on at least three occasions and the young person was not married to the accused.[footnoteRef:355] Unlawful sexual acts are the offences of penetrative sexual abuse, indecent assault, aggravated sexual assault, and rape. It is noted that a prosecution for this crime can only be commenced with the written authority of the Director of Public Prosecutions.[footnoteRef:356] [355:  Criminal Code (Tas) s 125A. Unlawful sexual abuse is an act that constitutes an offence under Criminal Code (Tas) ss 124, 124A, 124B, 124C, 125B, 126, 127, 133 or 185.]  [356:  Criminal Code (Tas) s 125A(7).] 

[bookmark: _Ref217306183]Consent is generally not a defence to child sexual abuse offences, and in Tasmania, the age of consent is 17. However, for young people, there are age-related defences that would apply to make consent a defence. These apply if the complainant was:
aged 15 or older and the accused person was not more than 5 years older than the complainant (eg complainant is 15 and accused is 20); or
aged 12 or older and the accused person was not more than 3 years older (eg complainant is 12 and accused is 15).
[bookmark: _Ref217306185]Under these provisions, a child under 12 cannot consent under any circumstances, and so it does not matter if the accused and the complainant are close in age where the complainant is under 12.
[bookmark: _Toc211849397][bookmark: _Toc218157293]Online offending
There are several sources of online sexual offences that apply in Tasmania: the Criminal Code (Tas), the Classification (Publications, Films and Computer Games) Enforcement Act 1995 (Tas), the Police Offences Act 1935 (Tas) and the Criminal Code 1995 (Cth).[footnoteRef:357]  [357:  These are summarised in Appendix B Table B.2.] 

[bookmark: _Ref218253381]The offences under the Criminal Code (Tas) and the Criminal Code 1995 (Cth) are indictable offences and heard in the Supreme Court for adult offenders. The offences in the Classification (Publications, Films and Computer Games) Enforcement Act 1995 (Tas) are summary offences and, for an adult offender, generally the Magistrates Court would hear these matters. For youth offenders, as these offences are not prescribed offences under the Youth Justice Act 1997 (Tas) s 161, the Youth Justice Division has jurisdiction to hear these matters. 
Under the Criminal Code (Tas), it is an offence to produce, distribute, possess, or access child exploitation material.[footnoteRef:358] Child exploitation material covers material that: [358:  See Appendix B Table B.2 for details of the offences.] 

describes or depicts, in a way that a reasonable person would regard as being, in all the circumstances, offensive, a person who is or appears to be under the age of 18 years old engaged in sexual activity or in a sexual context or the subject of torture, cruelty of abuse (whether or not in a sexual context).[footnoteRef:359]  [359:  Criminal Code (Tas) s 1A. ] 

[bookmark: _Ref217984282]Accordingly, depending on the nature of the image,[footnoteRef:360] this would include taking and sending a photo or video of a person aged under 18 if they are naked (for example, an image focussed on the anal or genital region or breasts) or in a sexual pose that a reasonable person would regard as being offensive)[footnoteRef:361] or engaged in sexual activity (even if taken by the young person themselves), or having the material on a phone or computer. It is defence to a charge if the material to which the offence relates depicts sexual activity between the accused and a young person that is not an unlawful sexual act.[footnoteRef:362] This would include circumstances where the accused would be able to rely on an age-related defence (as this is not an unlawful sexual act). However, it appears that this defence does not apply if the material does not involve sexual activity with the accused. In the Classification (Publications, Films and Computer Games) Enforcement Act 1995 (Tas), child exploitation material has the same definition, and the same age-related defence apply to material that depicts sexual activity between the defendant and a person under the age of 18 as set out in the provisions of the Criminal Code (Tas).[footnoteRef:363] The Director of Public Prosecution’s Prosecution Policy and Guidelines provides information about whether an offence should be charged as an indictable offence under the Criminal Code (Tas) or a summary offence under the Classification (Publications, Films and Computer Games) Enforcement Act 1995 (Tas).[footnoteRef:364]  [360:  See Director of Public Prosecutions Tasmania, Prosecution Policy and Guidelines (Version 13.2, 14 August 2025) [12.3] (relating to child exploitation material) <https://www.dpp.tas.gov.au/__data/assets/pdf_file/0007/795544/DPP-Prosecution-Guidelines-v13.2-14-August-2025.pdf>.]  [361:  Ibid [12.3.2].]  [362:  Criminal Code (Tas) s 130E(2).]  [363:  Classification (Publications, Films and Computer Games) Enforcement Act 1995 (Tas) ss 71 (definition of ‘child exploitation material’), 74B(2).]  [364:  Director of Public Prosecutions Tasmania (n 359) [12.3].] 

There are also image-based abuse offences set out in the Police Offences Act 1935 (Tas). Section 13A of that Act creates an offence of recording in breach of privacy, which applies to recordings made without consent in circumstances where a reasonable person would expect to be afforded privacy and when the other person is in a private place, or is engaged in a private act, and the recording is made for the purpose of recording a private act.[footnoteRef:365] It also includes visually recording another person’s genital or anal regions, in circumstances where a reasonable person would expect to be afforded privacy in relation to that region, and when the recording is made for the purpose of visually recording the other person’s genital or anal region.[footnoteRef:366] Consent is a defence.[footnoteRef:367] For the offences of publishing or distributing or possessing a prohibited visual recording, ‘prohibited visual recording’ means: the visual recording of a person in a private place, or engaging in a private act, made in circumstances where a reasonable adult would expect to be afforded privacy; or a visual recording of the person's genital or anal region, when it is covered only by underwear or bare, made in circumstances where a reasonable adult would expect to be afforded privacy in relation to that region.[footnoteRef:368] It is also an offence to possess a prohibited visual recording.[footnoteRef:369] These are summary offences, which for adult offenders would be heard in the Magistrates Court. Again, they are not prescribed offences and so for young people, would be heard in the Youth Justice Division. [365:  Police Offences Act 1935 (Tas) s 13A(1).]  [366:  Police Offences Act 1935 (Tas) s 13A(2). ]  [367:  Police Offences Act 1935 (Tas) s 13A(2A).]  [368:  Police Offences Act 1935 (Tas) ss 13B(2), 13C(2).]  [369:  Police Offences Act 1935 (Tas) s 13C.] 

Commonwealth offences are contained in the Criminal Code 1995 (Cth) and create offences in relation to child abuse material. Child abuse material is defined in the Criminal Code 1995 (Cth) s 473.1 to cover material that:
depicts a person or a representation of a person engaged in a sexual pose or sexual activity or is in the presence of someone engaged in a sexual pose or activity and does this in a way that reasonable persons would regard as being offensive; or
the dominant characteristic of which is the depiction for a sexual purpose of a sexual organ or the anal region, or breasts of a female person in a way that reasonable persons would consider to be offensive in all the circumstances.[footnoteRef:370] [370:  The definition also includes descriptions or representations of people and dolls.] 

[bookmark: _Ref217306205]There are no age-related defences that apply to these offences. There are statutory constraints on the commencement of prosecutions where the defendant is aged under 18, as the consent of the Attorney-General is required.[footnoteRef:371] There is also an offence under the Criminal Code (Cth) to use a carriage service to transmit sexual material without consent, which applies if the person depicted in the image is, or appears to be, 18 years or older.[footnoteRef:372] [371:  Criminal Code 1995 (Cth) s 474.24C.]  [372:  Criminal Code 1995 (Cth) s 474.17A.] 

The Online Safety Act 2001 (Cth) established the Office of the eSafety Commissioner and provides an extensive statutory framework to address online safety of adults and children.[footnoteRef:373] The eSafety Commissioner has powers in relation to the investigation of complaints relating to cyberbullying material targeted at a children, including the power to require a service to remove images.[footnoteRef:374] In addition, there are provisions that relate to posting or threatening to post an intimate image of another person without that person’s consent.[footnoteRef:375] The Commissioner may issue a formal warning for contravention of this provision.[footnoteRef:376] In addition, a civil penalty may be imposed (a fine of up to 500 penalty units). The eSafety Commissioner can also require a service to remove contravening images.[footnoteRef:377] [373:  For an overview, see eSafety Commissioner, Online Safety Laws (eSafety Commissioner, February 2024) <https://www.esafety.gov.au/sites/default/files/2024-02/Online-Safety-Laws-booklet.pdf>.]  [374:  See Online Safety Act 2001 (Cth) pt 5.]  [375:  Online Safety Act 2001 (Cth) s 75. See the Online Safety Act 2001 (Cth) s 86 for exemptions to this provision.]  [376:  Online Safety Act 2001 (Cth) s 76.]  [377:  Online Safety Act 2001 (Cth) pt 6 div 3.] 

[bookmark: _Toc211849398][bookmark: _Toc218157294]Previous consideration of the law in relation to sexual offences and young people
Over time, there have been reforms to the criminal law in relation to physical sexual offences, including changes to the definition of rape and the definition of consent, the defence of mistake as it applies to sexual offences, and the name given to sexual offences committed against children.[footnoteRef:378] In some jurisdictions, concerns have been raised about certain offences that criminalise the consensual sexual activities of close-in-age peers. However, this issue does not arise in the same way in Tasmania, as the criminal law contains defences to child sexual offences for consensual sexual intercourse between young people who are close in age.  [378:  See John Blackwood and Kate Warner, Tasmanian Criminal Law: Text and Cases (4th ed, University of Tasmania Law Press, 2015) ch 14.] 

[bookmark: _Ref217985017] More problematic has been the application of child exploitation provisions to young people. These laws were introduced to reflect concerns about the behaviour of adult offenders, and were not designed or introduced with the intent of criminalising the sharing of intimate images by young people.[footnoteRef:379] Nevertheless, this can be the effect. For example, Finkelhor et al wrote, there ‘is arguably some dissonance in using the term “child sexual abuse images” (CSAI) to apply to … contexts involving youth self-made images. CSAI has strong conceptual roots in the scenarios of adult-produced images made to record conventional child sexual abuse episodes’.[footnoteRef:380] Similarly, a Canadian study noted that police generally considered that the criminal law (and the use of child pornography offences) were ‘far too stigmatising and harsh’[footnoteRef:381] for young people and that an educative rather than a criminal justice response was more appropriate.[footnoteRef:382] It was noted that the child pornography offences were not designed with young people in mind, that non-consensual intimate image-sharing was commonplace for young people, that it was not appropriate to criminalise young people, and that to do so would create an onerous burden on police resources.[footnoteRef:383] The response of parents, schools and the criminal law to ‘sexting’ has been described as ‘vexed’, with it being viewed as creating vulnerability for sexual victimisation but also an expression of adolescent sexual identity.[footnoteRef:384] [379:  Dominique Moritz and Larissa S Christensen, ‘When Sexting Conflicts with Child Sexual Abuse Material: The Legal and Social Consequences for Children’ (2020) 27(5) Psychiatry, Psychology and Law 815, 817.]  [380:  Finkelhor et al (n 75) 3. See also, Barroso et al, ‘Consensual and Non-consensual Sexting Behaviours in Adolescence: A Systematic Review’ (2023) 8 Adolescent Research Review 1.]  [381:  Alexa Dodge and Dale Spender, ‘Online Sexual Violence, Child Pornography or Something Else Entirely? Police Responses to Non-Consensual Intimate Image Sharing Among Youth’ (2018) 27(5) Social and Legal Studies 636, 645.]  [382:  Ibid 645–647.]  [383:  Ibid.]  [384:  Ethel Quayle and Laura Cariola, ‘Management of Non‑Consensually Shared Youth‑Produced Sexual Images: A Delphi Study with Adolescents as Experts’ (2019) 95 Child Abuse & Neglect 104064, 2 <https://doi.org/10.1016/j.chiabu.2019.104064>.] 

In the Australian context, the rationale for criminalisation of young people for child sexual abuse material offences when no child is abused or exploited in the production has been queried.[footnoteRef:385] Specifically, the appropriateness of treating the consensual exchange of intimate material between young people as child exploitation material being questioned.[footnoteRef:386] Reflecting similar concerns raised internationally, in Australia it has been noted that ‘young people sexting one another is not generally the same as the exploitation of children by adults’. However, it is also noted that it does have the capacity for significant harm, as images that are initially consensually shared, can be subsequently stored, reproduced and distributed without consent.[footnoteRef:387] Similarly, it has been observed that, from the perspective of young people, ‘sexting [is] normal sexual communication in this digital age that further enhances peer relationships’.[footnoteRef:388] However, it can also be harmful because it ‘potentially exacerbates gender pressure, mental health concerns and bullying’.[footnoteRef:389] [385:  Moritz and Christensen (n 378) 816.]  [386:  Ibid 817.]  [387:  Murray Lee et al, ‘“Let’s Get Sexting”: Risk, Power and Criminalisation in the Moral Domain’ (2013) 2(1) International Journal for Crime Justice and Social Democracy 35, 36.]  [388:  Moritz and Christensen (n 378).]  [389:  Ibid.] 

[bookmark: _Ref217986217]In considering the legal response to the online sexual behaviour of young people, a separate (but interrelated) issue is the role of the criminal law when an intimate image is non-consensually shared, and there have been reforms elsewhere to respond to such concerns about image-based abuse. These laws apply to adults and children and were discussed by the TLRI in its Review of Privacy Laws in Tasmania,[footnoteRef:390] which highlighted the need for reforms in the Tasmanian law. It was noted that the Tasmanian law did not have a specific law concerning image-based abuse (unlike other jurisdictions) and that the offences in the Police Offences Act 1935 (Tas) were not adequate. Accordingly, the TLRI recommended that an appropriate offence be introduced.[footnoteRef:391] This offence would create an offence of distributing an intimate image without consent or threatening to distribute an intimate image. In the creation of such an offence, it was recommended that the law should make it clear that the prohibition extended to the distribution (or threat to distribute) of images created or modified by the use of artificial intelligence. [390:  TLRI, Review of Privacy Law In Tasmania (TLRI, Final Report no 33, May 2024).]  [391:  Ibid Recommendation 61.] 

[bookmark: _Toc211849399][bookmark: _Toc218157295]TLRI interviewees’ views
In the TLRI interviews, legislation was discussed in eight interviews, with interviewees indicating concern that it was outdated and that it did not address contemporary issues in sexual offending. These concerns related, in particular, to the issue of social media. In addition, comments were made about the age of consent and the different age gaps written into the legislation. This was seen to create confusion, as well as not meeting some families’ expectations about what was appropriate and what was inappropriate sexual behaviour. One interviewee noted: 
And the family think it's wrong. And we're probably like this does seem a bit dodgy, but it's within three years or within five years [which are the age-related defences in the Criminal Code], depending on the age, then that can be challenging when that age gap doesn't go in our favour in terms of being able to do very much.[footnoteRef:392] [392:  Participant 24.] 

In line with other research, several interviewees also indicated that young people did not view sending nude photos as an offence:
I'm finding sending photos of themselves is almost normal to a lot of them. And a lot of them don't understand they're actually committing an offence. But then maybe, you know, that photo then gets used against them and they become a victim.
As discussed, a matter raised in the interviews was the complexity created by both Commonwealth and state legislation setting out offences relating to online sexual offending, and having two police services involved. It was noted that the Australian Federal Police’s use of discretionary powers to formally caution young people for online offending was particularly effective.[footnoteRef:393] It was also noted that, under the Crimes Act 1914 (Cth) s 3LA, the AFP have the power to apply to a magistrate to order that a person provide their password to a phone or computer, and that this power was not available to Tasmania Police. [393:  See [5.7].] 

[bookmark: _Toc211849400][bookmark: _Toc218157296]TLRI views and recommendations
The research literature and the interviews conducted by the TLRI suggest that the internet, smartphones, social media, and relatedly online harmful sexual behaviour, have emerged as a complex issue for young people. Many young people voluntarily create and share sexualised images of themselves. Currently, there is a lack of certainty in relation to when this conduct constitutes a criminal offence under the Criminal Code (Tas) (as well as the corresponding child exploitation material offence under the Classification (Publications, Films and Computer Games) Enforcement Act 1995 (Tas)). As noted, the uncertainty does not so much concern the elements of the offences, but the implications of their respective defences. It is a defence to a charge in relation to child exploitation material to prove that the material which is the subject of the charge depicts sexual activity between the accused and another young person,[footnoteRef:394] and that the material was not of unlawful sexual activity.[footnoteRef:395] However, this defence does not apply more broadly than this. So, for example, it would not apply if a young person sent a nude photo of themselves to another young person because it not ‘sexual activity’ between the accused and another young person. It also appears to provide a defence to child exploitation material offences if a young person records, possesses or accesses material (even without the other person’s consent) if it shows lawful sexual activity.[footnoteRef:396] This creates uncertainty and inconsistency in the boundaries of the law, and makes it difficult for young people to understand the lawfulness or unlawfulness of their behaviour. This view was reflected in the interviews. [394:  Classification (Publications, Films and Computer Games) Enforcement Act 1995 (Tas) s 130E(2).]  [395:  That is, the sexual activity was not rape, and: the complainant was aged 15 or older and the accused was not more than 5 years older; or the complainant was aged 12 or older and the accused was not more than 3 years older. See [4.3.8]–[4.3.9] and [4.3.16].]  [396:  This would potentially be an offence under the provisions of the Police Offences Act 1935 (Tas) ss 13A–B, to which the age-related defences do not apply.] 

There are also child exploitation material offences under the Criminal Code (Cth) and offences under the Police Offences Act 1935 (Tas) ss 13B and 13C that criminalise the publication, distribution and possession of a prohibited visual recordings, as discussed at [4.3.11], which could apply to sexting. There are no similar age defence for these offences (as set out in the Criminal Code (Tas)). Further, there is no defence or exemption relating to a sexualised image that a young person may possess or distribute of themselves, or that a young person may possess after being sent it by another young person.
Accordingly, the TLRI’s view is that careful consideration is required to clarify the law and ensure that the child exploitation material offences in the Criminal Code (Tas) and Classification (Publications, Films and Computer Games) Enforcement Act 1995 (Tas), as well as the prohibited visual recording offences in the Police Offences Act 1935 (Tas), do not have unintended consequences. In addition, the provisions in the Criminal Code (Cth), as they apply to young people, are also in need of review. While it is acknowledged that sometimes child exploitation offences and offences relating to prohibited visual recordings may reflect the criminality of a young person’s conduct, the TLRI’s view is that there is a need for reform to better address the spectrum of offending and allow for a more targeted and appropriate responses. 
The approach in Tasmania can be contrasted, for example, with the law in New South Wales and Victoria, which expressly protect a young person from prosecution in relation to an image of themselves.[footnoteRef:397] In New South Wales, it is a defence to proceedings for the possession of child exploitation material if the person depicted in the material is the accused person.[footnoteRef:398] It is also a defence in proceedings of producing or disseminating child abuse material if the production or dissemination of the material occurred when the accused person was a child and the only person depicted in the material is the accused person.[footnoteRef:399] In Victoria, there is an exception from the child abuse material offences if a young person takes a photo of themselves and stores it on their own phone.[footnoteRef:400] These types of clear exceptions and defences may assist to clarify the law in relation to a young person taking and sending a nude photograph of themselves, and so address some of the concerns that young people have about reporting online sexual abuse by other young people. [397:  See Crimes Act 1900 (NSW) ss 91HA(9)–(12), Crimes Act 1958 (Vic) ss 51M, 51O.]  [398:  Crimes Act 1900 (NSW) s 91HA(9).]  [399:  Crimes Act 1900 (NSW) s 91H(10).]  [400:  Crimes Act 1958 (Vic) s 51M. These offences are: involving a child in the production of, producing, distributing, possessing or accessing child abuse material (Crimes Act 1958 (Vic) ss 51B–D, 61G–H).] 

There is also a need to clarify the law as it applies to a young person who has been sent a sexual image that was consensually taken and distributed by another young person (depicted in the image). In Victoria, there is an exception that applies in relation to the child abuse material offences where the accused is aged under 18, and:
the child abuse image depicts one or more persons (whether or not it depicts the accused); and
the image does not depict an act that is a criminal offence punishable by imprisonment, or it depicts an act that is a criminal offence punishable by imprisonment, but the accused reasonably believes that it does not; and
at the time the conduct constituting the child abuse material offence, the accused was not more than two years older that the youngest person depicted in the image, or if the accused reasonably believed that they were not more than 2 years older than the youngest child depicted in the image. [footnoteRef:401] [401:  See Crimes Act 1958 (Vic) s 51M(1). See also Crimes Act 1958 (Vic) s 51O that provides a defence if the image is of oneself. Crimes Act 1958 (Vic) s 51 provides a defence for an accused not more than two years older than 16 or 17, and who acts with child’s consent.] 

The example of this exception provided in the legislation is where the image depicts the accused taking part in an act of sexual penetration with another child who is not more than 2 years younger, and both are consenting to the act.[footnoteRef:402]  [402:  It is noted that this reflects the age defences that exist in Victoria, see Crimes Act 1958 (Vic) ss 49U, 49V. It is noted that the age of consent in Victora (other than in care and authority cases, where is it 18) is 16, Crimes Act 1958 (Vic) s 49B.] 

In New South Wales, there is no ‘similar age’ defence for images of consensual sexual activity (as exists in Tasmania). However, the Crimes Act 1900 (NSW) s 91HB creates an exception (rather than a defence) that applies in this circumstance, as well as in relation to other consensually shared images. This exception provides that a person does not commit an offence in relation to the possession of child abuse material if: 
(a) 	the possession of the material occurred when the accused person was a child, and
(b)  	a reasonable person would consider the possession of the material by the accused person as acceptable having regard to each of the following (to the extent relevant)—
(i)  	the nature and content of the material,
(ii)  	the circumstances in which the material was produced and came into the possession of the accused person,
(iii)  	the age, intellectual capacity, vulnerability or other relevant circumstances of the child depicted in the material,
(iv)  the age, intellectual capacity, vulnerability or other relevant circumstances of the accused person at the time the accused person first came into possession of the material and at the time that the accused person’s possession of the material first came to the attention of a police officer,
(v)  	the relationship between the accused person and the child depicted in the material.[footnoteRef:403] [403:  Crimes Act 1900 (NSW) s 91HB.] 

This exception applies more broadly than the defences in Tasmania, and allows for a discretion to be exercised to take into account the context in which the image was obtained to determine if it is acceptable. This provision was introduced in New South Wales to create an exception ‘targeted at the recipient for sexting’, so that a young person is:
not criminalised for possessing a sexual image of another child, in situations where there is no abuse or exploitation such as where the image was provided consensually within a peer-appropriate relationship. Together, these defences and exceptions aim to recognise the reality of sexting behaviour by some older children, while preserving the integrity and policy purpose of the child abuse material offences.[footnoteRef:404] [404:  Second reading speech: New South Wales, Parliamentary Debates, Legislative Assembly, 6 June 2018, 3–9 (Mark Speakman).] 

The TLRI’s view is that similar reforms are needed in Tasmania to provide greater certainty in the law in the relation to taking and sharing intimate images consensually and to avoid over criminalising young people for developmentally acceptable behaviour. The models in Victoria and New South Wales provide guidance as to approaches that could be taken in Tasmania to clarify the scope of criminal responsibility. This is a matter that would require further consultation as to the most appropriate reforms in the Tasmanian context.
A further reform that has been made in New South Wales,[footnoteRef:405] and that also exists under the Commonwealth Criminal Code (Cth),[footnoteRef:406] is that the approval of either the New South Wales Director of Public Prosecutions or the Commonwealth Director of Public Prosecutions, respectively, is required for instituting proceedings against young people for child exploitation material offences. The TLRI’s view is that this is also a desirable approach to take in Tasmania, formalising the oversight of the Director of Public Prosecutions in determining whether images produced and shared by young people amount to child exploitation material, and whether the statutory defences (or exceptions if introduced) may apply. [405:  Crimes Act 1900 (NSW) s 91H(3).]  [406:  Criminal Code (Cth) s 474.24C.] 

While it is recognised that some online conduct of children may be extremely serious exploitative, and may fall within what is understood to be child sexual exploitation material (CSEM), it has also been recognised in Tasmania and elsewhere that child abuse material offences may not be an appropriate criminal law response to age-appropriate consensual sharing of intimate images. However, the TLRI’s view is that there are gaps in the offences relating to the non-consensual sharing of images in Tasmania that limit their use, and that there needs to be a range of offence options available to address the spectrum of offending. Non-consensual sharing of intimate images covers a broad range of conduct, including images that are initially taken with consent or taken by the person depicted in the image (a selfie) and then later shared without consent, as well as images obtained without consent in the first place and distributed. Image-sharing may also include doctored images (including intimate ‘deepfake images’) or created using generative artificial intelligence.[footnoteRef:407] This gap has been recognised in prior research by the TLRI and the TLRI’s view remains that this is an area in which law reform is required. In the context of this Research Paper, reforms are required to provide proportionate and appropriate legal options to respond to harmful sexual behaviour. In the interviews conducted by the TLRI, interviewees reported that non-consensual sexting was an issue among young people that could cause considerable harm. This is supported by research that has also shown the prevalence of this behaviour by young people and the significant harms that can be caused.[footnoteRef:408]  [407:  See Asher Flynn, Jonathan Clough and Talani Cooke, ‘Disrupting and Preventing Deepfake Abuse: Exploring Criminal Law Responses to AI‑Facilitated Abuse’ in Anastasia Powell, Asher Flynn and Lisa Sugiura (eds), The Palgrave Handbook of Gendered Violence and Technology (Palgrave Macmillan, 2021) 583. See A Grove and S Tae, Briefing: The Anatomy of the South Korean Deep fake Crisis (2025) < https://tacteen.net/attach_file?n=31852>.]  [408:  See Part 2. See also Clare McGlynn et al, ‘“It’s Torture for the Soul”: The Harms of Image-Based Sexual Abuse’ (2021) 30 Social and Legal Issues 541; Joanne Worsley and Grace Carter, ‘The Impact of Technology-Facilitated Sexual Violence: A Literature Review of Qualitative Research’ in Anastasia Powell, Asher Flynn and Lisa Sugiura (eds), The Palgrave Handbook of Gendered Violence and Technology (Palgrave Macmillan, 2021) 261.] 

As noted in 2017 by the TLRI in its Privacy Final Report, the Commonwealth, state, and territory jurisdictions agreed to the National Statement of Principles Relating to the Criminalisation of the Non-Consensual Sharing of Intimate Images,[footnoteRef:409] and this resulted in all states and territories – other than Tasmania – introducing offences. There has also been a civil statutory framework developed under the Online Safety Act 2021 (Cth) that addresses the non-consensual sharing of images. In Tasmania, while the Police Offences Act 1935 (Tas) ss 13A, 13B and 13C provide some protection, the TLRI has observed that its scope is more limited than equivalent offences in other jurisdictions in relation to the distribution of intimate images without consent, or threats to distribute intimate images.[footnoteRef:410] Accordingly, the TLRI has previously recommended that there is a need to reform the laws in Tasmania to strengthen protections against image-based abuse. Currently, the government is seeking feedback in relation to legislative reforms that may be required to respond to image-based abuse, including deepfake pornography.[footnoteRef:411] [409:  Attorney-General’s Department (Cth), National Statement of Principles Relating to the Criminalisation of the Non-Consensual Sharing of Intimate Images (2017) <https://www.ag.gov.au/crime/publications/national-statement-principles-relating-criminalisation-non-consensual-sharing-intimate-images>.]  [410:  See TLRI (n 389) [12.4.7].]  [411:  Tasmanian Government, Department of Justice, Strengthening Our Response to Family Violence in Tasmania: Family Violence Act 2004 and related Legislation (Tasmanian Department of Justice, Discussion Paper, 2025) 46–49.] 

In the context of young people and image-based offending, the TLRI considers that there is a need to make changes to the Police Offences Act 1995 (Tas). The provisions relating to recording, publishing, distributing or possessing a prohibited visual recording should be amended to introduce an offence of distribution of an intimate image without consent, or threatening to distribute an intimate image.[footnoteRef:412] The scope of protection should also extend to a broader category of intimate images (for example in Victoria, images that show the breasts of a female, or a transgender or intersex person identifying as female, are included in the definition).[footnoteRef:413] In addition, the Act should make clear that the conduct prohibited by the new offence extends to distributing (or threatening to distribute) images created or modified by the use of artificial intelligence. These offences should be separate from the child exploitation material offences in the Criminal Code (Tas) and Classification (Publications, Films and Computer Games) Enforcement Act 1995 (Tas). Such offences will improve the ability of the youth justice system to provide a range of responses to young people who engage in harmful sexual behaviour, where a criminal justice intervention is appropriate. It is necessary to consider whether this should be a summary offence (as exists in South Australia),[footnoteRef:414] an indictable offence (as exists in Victoria), an indictable offence that can be dealt with summarily (as is the position in New South Wales),[footnoteRef:415] or both a summary and an indictable offence  (as is the current position with child exploitation material offences). Accordingly, the precise wording of any new offence, and which legislation such an offence should be included in, are matters that require further focussed consultation. [412:  Police Offences Act 1995 (Tas) ss 13A–13C.]  [413:  See Crimes Act 1958 (Vic) s 53O. See also Crimes Act 1900 (NSW) s 91N.]  [414:  Summary Offences Act 1953 (SA) ss 26A–26E.]  [415:  See Crimes Act 1900 (NSW) s 91Q; Criminal Procedure Act 1986 (NSW) s 259, sch 1.] 

A further area for review and potential reform relates to police powers. Based on feedback provided to the TLRI in interviews, the TLRI’s view is that the powers of Tasmania Police be reviewed to determine whether they are adequate for the purposes of investigating online offending, particularly in light of the powers to compel disclosure of a password and gain access to data stored on someone’s phone or computer, under the Crimes Act 1914 (Cth) s 3LA. This provision provides powers beyond those that exist under the Search Warrants Act 1997 (Tas).
[bookmark: _Toc218157297]Recommendations
Recommendation 1: The defences that apply to young people for the offences concerning child exploitation material contained in the Criminal Code (Tas), the Classification (Publications, Films and Computer Games) Enforcement Act 1995 (Tas) and the Police Offences Act 1935 (Tas) should be reviewed and clarified in relation to a young person’s criminal responsibility for:
(a) producing, distributing, accessing or possessing an image depicting themselves;
(b) producing an image of another young person with their consent, distributing that image to the young person depicted, or possessing or accessing that image; and
(c) possessing or accessing an image that was produced by another young person and provided consensually to them by that person. 
Recommendation 2: The Criminal Code (Tas) ss 130–130D and the Classification (Publication, Films and Computer Games) Enforcement Act 1995 (Tas) ss 72A, 73 and 74A should be amended to require that proceedings against a youth (as defined in the Youth Justice Act 1997 (Tas)) should only be instituted by or with the approval of the Director of Public Prosecutions.
Recommendation 3: An offence relating to the non-consensual sharing or threatening to share intimate images should be created in Tasmania (see TLRI’s Recommendation 61 in the Review of Privacy Laws in Tasmania). 
Recommendation 4: A review of Tasmania Police’s powers in the Search Warrants Act 1997 (Tas) be undertaken to determine whether they are adequate for investigating online offending (particularly given the powers to obtain access to data stored on someone’s phone or computer under the Crimes Act 1914 (Cth) s 3LA)).
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The Tasmanian youth justice system
[bookmark: _Toc211849401][bookmark: _Toc218157300]Introduction
1.1.2 Building on the discussion in Part 4, which explained when a young person may be criminally responsible for harmful sexual behaviour, Part 5 begins the evaluation of how the youth justice system responds to a young person who is alleged to have committed a sexual offence. The youth justice system has long recognised that young offenders need to be distinguished from adult offenders. However, there have been shifting approaches as to how the recognise this difference. Crucial to evaluating the current response of the youth justice system to young people alleged to have committed sexual offence, and considering how the system might better respond, is an understanding of this evolution. Part 5 describes the shift in approach to young people in the justice system from a model situated in the welfare needs of young people to one that reflects principles of justice, with a focus also on rehabilitation and diversion. 
1.1.3 Part 5 also sets out the key agencies involved in youth justice. It then describes the legislative framework set out in the Youth Justice Act 1997 (Tas), which applies to ‘youths’ defined as a person who is 10 or more years old but less than 18 years old at the time when the offence was committed or suspected of having been committed.[footnoteRef:416] It discusses the tiers of the system involving informal cautions, formal cautions, community conferences and a specialist court – the Magistrates Court (Youth Justice Division). Finally, it considers the key recommendations of the Commission of Inquiry that relate to the structure of the youth justice system and the principles contained in the Youth Justice Act 1997 (Tas), as well as the government response.  [416:  Youth Justice Act 1997 (Tas) s 3 (definition of ‘youth’).] 

[bookmark: _Toc211849402][bookmark: _Toc218157301][bookmark: _Ref218253132]Development of the Tasmania’s youth justice philosophy
1.1.4 The Youth Justice Act 1997 (Tas) was one of several similar pieces of legislation enacted across Australia in the 1990s that sought to revitalise the policies and practices underpinning youth justice systems. A very wide variety of factors contributed to this overhaul, some of which were occurring at the international level. For decades, policy had struggled to balance two competing models: the welfare model and the justice model. 
1.1.5 [bookmark: _Ref217986370]The welfare model, which can be traced back to the late 19th century, sought to treat young people in the justice system differently to adults. Crucially, this included attempting to respond to offending by young people by addressing their welfare needs, in the hope of reducing the likelihood that offending behaviour would continue into adulthood.[footnoteRef:417] Into the 20th century, the social sciences encouraged a view that the state had a responsibility to use welfare interventions to reduce ‘deviant’ behaviours – a term which encompassed not just criminal behaviour, but antisocial behaviour as well. This was because the research of that era saw deviancy as a predictor of adult criminality[footnoteRef:418]and expressed confidence in identifying the factors that ‘caused’ youth deviancy, such as biological, psychological and social factors.[footnoteRef:419] The research also considered therapy and forms of rehabilitation as effective means of addressing those factors and thereby reducing deviancy. [417:  John Seymour, Dealing with Young Offenders (Law Book Company, 1988) 165.]  [418:  Ian O’Connor, ‘Models of Juvenile Justice’ in Allan Borowski and Ian O’Connor (eds), Juvenile Crime, Justice and Corrections (Addison Wesley Longman, 1997) 232.]  [419:  John Pratt, ‘Welfare and Justice: Incompatible Philosophies’ in Fay Gale, Ngaire Naffine and Joy Wundersitz (eds), Juvenile Justice: Debating the Issues (Allen and Unwin, 1993) 41.] 

Confidence in welfare interventions also influenced the powers vested in children’s courts, and encouraged a perception that children’s courts had a quite different role than the courts which determined adult matters. Courts’ use of orders that were indeterminate in both length and content effectively increased the discretionary power of government welfare departments.[footnoteRef:420] Among other things, custodial orders could continue until the relevant department was satisfied that the young person concerned had responded to therapeutic or welfare strategies. Committal orders were applied as a response to both criminal behaviour and non-criminal welfare concerns.  [420:  Seymour (n 416) 168.] 

1.1.6 Between the 1970s and the 1990s the welfare model came under criticism from what became known as the justice model. The efficacy of treatment and rehabilitation was brought into question, thereby weakening a core tenet of the welfare model – that is, that the state was well-placed to intervene positively in the lives of young people.[footnoteRef:421] The justice model appealed to those who wanted a focus on ‘law and order’. But it is not the case that all proponents of the justice model had confidence in traditional criminal justice responses. On the contrary, the justice model underscored strong evidence that the process of arrest, trial and sentencing was criminogenic because it stigmatised and labelled young people, and thereby increased the risk of recidivism.[footnoteRef:422]  [421:  Ibid 431.]  [422:  David Farrington, ‘The effects of public labelling’ (1977) 17(2) British Journal of Criminology 112, 112–125; Edwin Lemert, Human Deviance, Social Problems and Social Control (Prentice Hall, 1972).] 

1.1.7 [bookmark: _Ref217986586]Commentators also highlighted the disparity between the procedural legal rights afforded to adults and those afforded to young people under the welfare model.[footnoteRef:423] A central argument was that the legal rights of children were diminished. Unlike adults, for children: (a) the unlawful use of police powers was less likely to be checked;[footnoteRef:424] (b) the courts were prepared to heavily intervene in non-legal matters; and (c) government agencies retained significant discretionary powers – powers that were not subject to public scrutiny.[footnoteRef:425]  [423:  Seymour (n 416) 168.]  [424:  Kate Warner, ‘Family Group Conferences and the Rights of the Offender’ in Christine Alder and Joy Wundersitz (eds), Family Conferencing and juvenile justice: the way forward or misplaced optimism? (Australian Institute of Criminology, 1994) 42.]  [425:  Seymour (n 416) 152.] 

1.1.8 [bookmark: _Ref217987402]Moreover, instead of sentencing young people based on the seriousness of their offences, their culpability and their prior offending history, court orders were driven by indeterminate welfare objectives. [footnoteRef:426] The result was that court outcomes were inconsistent: sometimes too lenient (and thereby intimating to young people that they lacked the agency to be accountable for their actions); and sometimes too harsh (for example, because they led to excessive state intervention in young people’s lives). All of these factors contributed to what was termed ‘net-widening’ – that is, unnecessary increases in the number of young people having contact with the justice system and the duration or severity of criminal justice interventions.[footnoteRef:427] [426:  Warner (n 423) 145. ]  [427:  See Jeremy Prichard, ‘Net-widening and the diversion of young people from court: A longitudinal analysis with implications for restorative justice’, (2010) 43(1) Australian and New Zealand Journal of Criminology 113, 113–116.] 

In 1985, the United Nations adopted the Standard Minimum Rules for the Administration of Juvenile Justice, referred to as the Beijing Rules. These endorsed several important features of the justice model, including proportionality and accountability. Diversion of young offenders in appropriate circumstances was also given international recognition in the Beijing Rules.[footnoteRef:428] In the 1990s, at an international level, the United Nations Convention on the Rights of the Child was also adopted.[footnoteRef:429] This set out a range of human rights principles relevant to the operation of youth justice systems, including: the need for detention to be a measure of last resort and for the shortest appropriate period of time;[footnoteRef:430] the preference for alternative diversionary measures over formal judicial proceedings;[footnoteRef:431] the importance of rehabilitation for children; [footnoteRef:432]the availability of a range of sentencing options;[footnoteRef:433] and the requirement of proportionality.[footnoteRef:434] [428:  United Nations Standard Minimum Rules for the Administration of Juvenile Justice (GA Res 40/33, UN Doc A/RES/40/33, 29 November 1985) (‘Beijing Rules’) r 11.]  [429:  Convention on the Rights of the Child, opened for signature 20 November 1989, 1577 UNTS 3 (entered into force 2 September 1990) (‘Convention on the Rights of the Child’).]  [430:  Convention on the Rights of the Child art 37(b)]  [431:  Convention on the Rights of the Child art 40.3; Beijing Rules r 11.]  [432:  Convention on the Rights of the Child art 40.1; Beijing Rules r 17.]  [433:  Convention on the Rights of the Child art 40.4; Beijing Rules r 18.1.]  [434:  Convention on the Rights of the Child art 40.4; Beijing Rules r 5.1.] 

1.1.9 [bookmark: _Ref217997405]Nationally, the first steps towards formal recognition of a new youth justice model were taken in the separation of juvenile welfare and juvenile justice. This first occurred in South Australia in 1979,[footnoteRef:435] and then in other jurisdictions which similarly separated child protection responses from criminal responses to young people. [435:  See generally Jeremy Prichard, ‘Juvenile Conferencing and Restorative Justice in Tasmania’ (PhD Thesis, University of Tasmania, 2004) ch 3.] 

1.1.10 [bookmark: _Ref218242031]As with other jurisdictions, the policy tensions between the welfare and justice models were felt in Tasmania. In 1986, a government-funded report on the Tasmanian youth justice system was completed. It drew the following conclusions: 
· Youth justice was provided for under the Child Protection Act 1960 (Tas), which inappropriately melded welfare and justice considerations for young offenders.[footnoteRef:436] This primed the courts to: (a) over-reach by attempting to solve complex welfare issues, or alternatively, to (b) over-complicate the meaning of less serious offending by young people (for example, by misinterpreting thoughtless or spontaneous acts of rule-breaking as indicators of deep psychological or social problems). [436:  Ibid.] 

· Court proceedings for young offenders were too complicated for young people or their parents to understand, did not allow young offenders to participate meaningfully, and commonly involved a long delay between the date of the offence and the date of the final hearing.[footnoteRef:437] These features risked stigmatising young people who had committed offences. [437:  Ibid.] 

· The majority of matters involved very minor offences. In court matters, approximately 80% of young people pleaded guilty, 50 to 60% of young people received no penalty from the court, and a further 10% received small fines. The most common sentence outcome was an admonishment and discharge – that is, a verbal reproach from a magistrate.[footnoteRef:438]  [438:  Ibid.] 

Five years later, the Tasmanian Department of Community Services released a policy paper[footnoteRef:439] that recommended incorporating the protections of the justice model with the ‘flexibility and sensitivity’ of the welfare model.[footnoteRef:440] It noted the importance of the court’s role at the top of the youth justice system, but recommended the use of court appearances as a last resort for young offenders. To that end, systems to divert young people from court were recommended, namely police cautioning and community conferences.[footnoteRef:441] The paper’s strong emphasis on diversion was driven by many factors. Internationally, diversionary procedures had gained recognition as pragmatic means of responding to young people who have committed offences,[footnoteRef:442] particularly since the majority of young offenders stop reoffending over time. The paper also indicated that a wider benefit to the state from diversion would be the fiscal savings from a reduction in court matters for young people.   [439:  Department of Community Services, Corrective Services for Young People (Issues Paper 2) (Department of Community Services, Issues Paper, 1991).]  [440:  Department of Community Services, Corrective Services for Young People (Issues Paper 2) (Department of Community Services, Issues Paper, 1991) 11.]  [441:  The report called these ‘family group conferences’, adopting the New Zealand terminology.]  [442:  United Nations Standard Minimum Rules for the Administration of Juvenile Justice (GA Res 40/33, UN Doc A/RES/40/33, 29 November 1985) (‘Beijing Rules’).] 

[bookmark: _Ref218240805]By the mid-1990s, interest in diversion, especially conferencing, gained momentum internationally with the rise of ‘restorative justice’. This is an umbrella term for a wide variety of overlapping perspectives of criminal justice. One definition of restorative justice is that it seeks to provide opportunities for the people most affected by a crime (offenders, victims, and their respective families and communities) to ‘collectively resolve how to deal with the aftermath of the offence and its implications for the future’.[footnoteRef:443] [443:  Tony Marshall, Restorative Justice: An Overview (Home Office, United Kingdom, 1996) 5.] 

Restorative justice emphasised several potential positive effects of conferencing where young people had admitted to their offence (see Box 5.1).[footnoteRef:444] [444:  See generally John Braithwaite, ‘Restorative justice: Assessing optimistic and pessimistic accounts’ (1999) Crime and Justice 1, 1–127.] 

Box 5.1. Potential benefits of conferencing: 1990s perspectives
For young people who had committed an offence and agreed to participate, conferences provided the opportunity to:
be actively involved in repairing harm caused by their behaviour – as opposed to the passivity encouraged by welfare model interventions (eg therapy), or justice model court appearances and sentencing;
gain genuine insight into how their behaviour had affected others (by hearing victims and others describe what happened, and how it made them feel);
strengthen relationships with positive adult role models, including parents; and
have a prompt resolution to criminal charges.
Victims who chose to participate in conferences could psychologically benefit from being given a voice, listened to in a respectful environment, and having input into meaningful outcomes (that is, how the offender could make amends symbolically and practically). 
Families and communities (eg schools, neighbourhoods) could benefit from the healing of relationships and reduced crime.
Preparations in the 1990s for a legislative overhaul of the Tasmanian youth justice system were marked by a high degree of inter-departmental cooperation.[footnoteRef:445] The shared vision was of a new system heavily oriented towards diversion, including conferences, that avoided the pitfalls of both the welfare and justice models.  [445:  Prichard (n 434) 56.] 

[bookmark: _Toc211849403][bookmark: _Toc218157302][bookmark: _Ref218240771][bookmark: _Ref218240820][bookmark: _Ref218241143][bookmark: _Ref218253121]The Youth Justice Act 1997 (Tas): Objectives and principles
Reflecting these changing views about youth justice, the Youth Justice Act 1997 (Tas) was passed, establishing a framework and principles that would generally apply to most criminal offences (including sexual offences) committed by young people.[footnoteRef:446]  [446:  The exception is prescribed offences (where the Supreme Court has a discretion). See [8.3].] 

 As described in the Youth Justice Blueprint 2024–2034, the legislative framework of the Youth Justice Act 1997 (Tas) is focussed ‘largely on the statutory response to and management of children and young people who have offended and promotes rehabilitation of a young person where possible, with detention a measure of last resort’.[footnoteRef:447] This is reflected in section 4, where the main objectives of this Act are set out as: [447:  DECYP (n 35) 11.] 

(a) 	to provide for the administration of youth justice; and
(b) 	to provide how a youth who has committed, or is alleged to have committed, an offence is to be dealt with; and
(c)	to specify the general principles of youth justice; and
(d)	to ensure that a youth who has committed an offence is made aware of his or her rights and obligations under the law and of the consequences of contravening the law; and
(e)	to ensure that a youth who has committed an offence is given appropriate treatment and rehabilitation and, if necessary, is appropriately sanctioned; and
(f) 	to enhance and reinforce the roles of guardians, families and communities in –
(i) 	minimising the incidence of youth crime; and
(ii) 	sanctioning and managing youths who have committed offences; and
(iii) 	rehabilitating youths who have committed offences and directing them towards the goal of becoming responsible citizens; and
(g) 	to ensure that, whenever practicable, a youth who has committed, or is alleged to have committed, an offence is dealt with in a manner that is culturally appropriate and recognises and enhances his or her cultural identity; and
(h) 	to ensure that, whenever practicable, a youth who has committed, or is alleged to have committed, an offence is dealt with in a manner that takes into account the youth’s social and family background and that enhances the youth’s capacity to accept personal responsibility for his or her behaviour; and
(i) 	to ensure that, wherever practicable, a youth who has committed an offence is provided with appropriate opportunities to repair any harm caused by the commission of the offence to the victim of the offence and the community and to reintegrate himself or herself into the community.
Aligned with the focus on personal responsibility, rehabilitation and reparation, the principles of the Act to be applied in exercising the powers under the Act are as follows:
 (1)      (a) 	that the youth is to be dealt with, either formally or informally, in a way that encourages the youth to accept responsibility for his or her behaviour;
(b) 	that the youth is not to be treated more severely than an adult would;
(c) 	that the community is to be protected from illegal behaviour;
(d) 	that the victim of the offence is to be given the opportunity to participate in the process of dealing with the youth as allowed by the Act;
(e) 	guardians are to be encouraged to fulfil their responsibility for the care and supervision of the youth and should be supported in their efforts to fulfil this responsibility;
(f) 	guardians should be involved in determining the appropriate sanction as allowed by this Act;
(g) 	detaining a youth in custody should only be used as a last resort and should only be for as short a time as is necessary;
(h) 	any sanctioning of a youth is to be designed so as to give him or her an opportunity to develop a sense of social responsibility and otherwise to develop in beneficial and socially acceptable ways;
(i) 	any sanctioning of a youth is to be appropriate to the age, maturity and cultural identity of the youth;
(j) 	any sanctioning of a youth is to be appropriate to the previous offending history of the youth.
(2)  	Effect is to be given to the following principles so far as the circumstances of the individual case allow:
(a) 	compensation and restitution should be provided, where appropriate, for victims of offences committed by youths;
(b) 	family relationships between a youth, the youth’s parents and other members of the youth’s family should be preserved and strengthened;
(c) 	a youth should not be withdrawn unnecessarily from his or her family environment;
(d) 	there should be no unnecessary interruption of a youth’s education employment;
(e) 	a youth’s sense of racial, ethnic or cultural identity should not be impaired;
(f) 	an Aboriginal youth should be dealt with in a manner that involves his or her cultural community.
[bookmark: _Toc211849404][bookmark: _Toc218157303][bookmark: _Ref218240891]The Youth Justice Act 1997 (Tas) and the agencies involved in the youth justice system
Traditionally viewed, under the structure of Youth Justice Act 1997 (Tas), there are three main components of the Tasmanian youth justice system: 
1. Tasmania Police: the first point of contact for young people who have committed or allegedly committed an offence. Tasmania Police are required to take action against offending behaviour that is detected or reported. Police are responsible for investigating any alleged offending and for determining whether to divert, or proceed to charge, a young person. Accordingly, Tasmania Police decide predominantly how each case is to be dealt with, and so act as gatekeepers to the justice system. This is legislatively recognised in key provisions in the Act, which identify police officers as the central decision-makers for appropriate responses to matters involving young people, including issuing informal cautions (s 8(1)), issuing formal cautions and conducting community conferences (s 9(1)), and issuing court proceedings (in the decision as to whether to lay charges) (s 26(1)). As part of Tasmania Police, there is a Youth Crime Intervention Unit. In addition, Tasmania Police has a dedicated unit for victims of sexual violence, called Arch. Arch is a coordinated service that incorporates specialist police investigators and counselling services, and Child Safety officers.[footnoteRef:448] The Sexual Assault Support Service (South) and Laurel House (North, North West, and North East) can provide advice and support a person make their report to police.[footnoteRef:449] [448:  See Arch, What is Arch? (Web page, nd) <https://arch.tas.gov.au/>.]  [449:  See Tasmania Police, Reporting Sexual Violence To Police (Web page, nd) <https://www.police.tas.gov.au/what-we-do/family-and-sexual-violence/sexual-violence/reporting-sexual-violence-to-police/>.] 

Youth Justice Services (within DECYP): provide services to the young person, from contact with police (if they are referred to a community conference), through to court processes and then supervision and case management (or custodial services) following the imposition of a court order.[footnoteRef:450] [450:  DECYP (n 35) 11–12.] 

Courts (Youth Justice Division and the Supreme Court): adjudicate cases where a young person is changed with an offence. Further detail about the Youth Justice Division is contained in [5.5].
While these three components remain key (and central) features of the Tasmanian youth justice system, this traditional conception of the ‘criminal justice’ system does not fully capture the other sectors and decision-makers who may be involved where young people are alleged to have committed sexual offences. This means that, in considering responses to sexual offending by young people, it is necessary to recognise the broader system, and to recognise the complexities that arise from interactions between the sectors involved. 
Online sexual offences (as set out at [4.3]) are created under state and Commonwealth legislation, and as a result, both state and Commonwealth agencies are involved. In relation to police, alongside Tasmania Police, the Australian Federal Police are involved with young people who are alleged to have committed online sexual offences. Reports of online offending may be re received from the United States’ National Centre for Missing and Exploited Children, which shares with the AFP information about Tasmanian users uploading and/or accessing child abuse material online. In responding to online offending, the AFP and Tasmania Police have a memorandum of understanding, which formalises the arrangement of the Joint Anti Child Exploitation Team (JACET).[footnoteRef:451] In circumstances where a person is alleged to have committed both a state and Commonwealth crime, the Tasmanian Director of Public Prosecution has authority to prosecute Commonwealth matters on indictment (and vice versa for the Commonwealth Director of Public Prosecutions).[footnoteRef:452] [451:  See Australian Federal Police (AFP), AFT and TASPOL launch JACET to combat child exploitation, (AFP, Media Release, 4 November 2019) <https://afp.gov.au/news-centre/media-release/afp-and-taspol-launch-jacet-combat-child-exploitation>. Note that the AFP have arrangements with local police in other states and territories.]  [452:  Note that there is a memorandum of understanding between the two offices in relation to which offence should prosecute, see Director of Public Prosecutions Tasmania (n 359) 9–10.] 

As noted, the Office of the Director of Public Prosecution (DPP) also has a role in relation to prosecution of youth offenders. In addition to prosecuting young people in the Supreme Court for matters involving prescribed offences, the Office of the DPP provides an advice service to Tasmania Police prior to charging a person with sexual assault crimes ‘in circumstances where there may be a question as to the appropriateness of the changs or the sufficiency of the evidence’.[footnoteRef:453] This includes advice for crimes where the defendant is a young person and the alleged offence is not a prescribed offence.[footnoteRef:454] The DPP Guidelines also provide guidance on prosecuting offenders who are young people: [453:  Ibid 34.]  [454:  Ibid.] 

Special considerations apply to the prosecution of persons under the age of 18 years. Prosecution action against youthful offenders should be used sparingly and in making a decision whether to prosecute particular consideration should be given to available alternatives to prosecution, such as a caution or reprimand, as well as to the sentencing alternatives available to the relevant Youth Justice Court if the matter were to be prosecuted.[footnoteRef:455] [455:  Ibid 9.] 

The education system is clearly distinct from the youth justice system. However, its obligations to care for students require it to interact with the youth justice system. In fact, the education sector is increasingly involved in sexual offending by young people, given the rise in online offending, which both increases the likelihood of offences being committed at school and blurs the boundaries of responsibility where a young person engages in unlawful online sexual behaviour towards another student or a staff member. Schools have a duty of care to students and staff. This includes government and non-government schools. Schools have mandatory reporting obligations in relation to child sexual abuse, under the Children, Young Persons and Their Families Act 1997 (Tas), which sets out the responsibilities of teachers and principals to inform authorities of concerns about abuse or neglect, including sexual abuse.[footnoteRef:456]  Reports are made to the Strong Families, Safe Kids Advice and Referral Line (ARL) either through their website or hotline.[footnoteRef:457] Reports made to the ARL may trigger a child protection response,[footnoteRef:458] but they may also result in a criminal justice response by referrals to police. Data on reports to the ARL is set out at [6.2] and Appendix H. It is also an offence under the Criminal Code (Tas) for an adult to fail to report an abuse offence (which includes a sexual offence) to a police officer if they have information that leads the person to form a reasonable belief that an abuse offence has been committed against a child.[footnoteRef:459] This creates reporting obligations for agencies that have contact with young people (as well as others) and is discussed further at [6.2] [456:  Children, Young Persons and Their Families Act 1997 (Tas) ss 3 (definition of ‘abuse’), 14. Children, Young Persons and Their Families Act 1997 (Tas) s 13 also sets out a responsibility to prevent abuse or neglect. It is also an offence under the Criminal Code (Tas) for a person in authority (such as a school) to protect a child from a sexual offence: Criminal Code (Tas) s 125E.]  [457:  Strong Families, Safe Kids, When a child needs your help, get the help you need (Web page, nd) <https://strongfamiliessafekids.tas.gov.au/>.]  [458:  See [3.4]. ]  [459:  Criminal Code (Tas) s 105A. Note that a prosecution under this section can only be commenced with the written authority of the Director of Public Prosecutions: Criminal Code (Tas) s 105A(6). See Director of Public Prosecutions Tasmania (n 359) 41.] 

[bookmark: _Toc211849405][bookmark: _Toc218157304][bookmark: _Ref218240613]The Magistrates Court (Youth Justice Division)
Under the Youth Justice Act 1997 (Tas), the Youth Justice Division of the Magistrates Court was created as a specialist court to adjudicate matters involving alleged criminal offences by young people. The operation of the Youth Justice Division is constrained in two ways by the definition of prescribed offences: (1) prescribed offences are ineligible for diversion and can only be dealt with by the court system; and (2) prescribed offences must be heard in an adult court, being either the Supreme Court or the Magistrates Court (and not the Youth Justice Division). The Youth Justice Division hears matters relating to offences of intermediate seriousness in circumstances where the young person: 
denies the alleged offence; 
was not offered a formal caution or community conference; 
was involved in a failed diversionary forum; or 
did not complete the undertakings agreed.[footnoteRef:460]  [460:  Also see discussion at [8.2].] 

[bookmark: _Toc218157305]Jurisdiction of the Youth Justice Division
Under the Youth Justice Act 1997 (Tas) s 161(1), the Magistrates Court (Youth Justice Division) can hear and determine charges against a youth (other than for prescribed offences), as well as committal proceedings where the defendant is a young person, and restraint order applications, where a young person is the respondent to the order. 
[bookmark: _Toc211849406][bookmark: _Toc218157306]Definition of ‘youth’
For the Youth Justice Division to hear a matter the person must be a youth, defined as a person who is 10 or more years old but less than 18 years old at the time when the offence was committed or is suspected of having been committed.[footnoteRef:461] [461:  Youth Justice Act 1997 (Tas) s 3 (definition of ‘youth’).] 

[bookmark: _Toc211849407][bookmark: _Toc218157307]Prescribed offences
The Youth Justice Division (generally) cannot hear prescribed offences.[footnoteRef:462] Prescribed offences are generally serious offences, and the offences that classified as prescribed offences change depending on the age of the young person. There are three age brackets: 10 to 13 years, 14 to 16 years, and 17 years, with an increasing number of offences prescribed as the age of the accused increases. For all youth offenders, murder, manslaughter and attempted murder are prescribed offences.[footnoteRef:463] For youths aged 14, 15 and 16, the following offences are also prescribed offences:  [462:  Youth Justice Act 1997 (Tas) ss 3 (definition of ‘offence’, definition of ‘prescribed offence’), 161.]  [463:  Youth Justice Act 1997 (Tas) s 3 (definition of ‘prescribed offence’).] 

aggravated sexual assault
rape
persistent sexual abuse of a child or young person
armed robbery
aggravated robbery
being found prepared for the commission of a crime (ready to commit a crime) armed with a dangerous or offensive weapon or instrument
evade (escape/avoid) police.[footnoteRef:464] [464:  Youth Justice Act 1997 (Tas) s 3 (definition of ‘prescribed offence’).] 

For a youth aged 17 years, all of the offences listed above are prescribed offences. In addition, the following offences are also prescribed: 
offences in relation to excessive noise or smoke for vehicles, and racing a vehicle 
offences in relation to drink driving, drug driving, offences under the Traffic Act 1925 (Tas) (this includes negligent driving causing death or serious injury, and reckless driving), and offences under the Vehicle and Traffic Act 1999 (Tas) (this includes driving without a licence, driving while disqualified, and excessive speeding) unless there are proceedings that involve other offences that are not prescribed offences.[footnoteRef:465] [465:  Youth Justice Act 1997 (Tas) s 3 (definition of ‘prescribed offence’).] 

In relation to prescribed offences, the Supreme Court or Magistrates Court (depending on the court that would deal with the matter if it involved an adult) determines the matter, and may sentence the youth under the Sentencing Act 1997 (Tas) or under the Youth Justice Act 1997 (Tas).[footnoteRef:466] In the context of sexual offences, rape, aggravated sexual assault, and persistent sexual abuse of a young person – which are all prescribed offences – are heard in the Supreme Court. The Supreme Court has a discretion to sentence a young offender under the Sentencing Act 1997 (Tas) or under the Youth Justice Act 1997 (Tas).[footnoteRef:467] [466:  Youth Justice Act 1997 (Tas) s 3 (definition of ‘prescribed offence’).]  [467:  Youth Justice Act 1997 (Tas) s 107.] 

[bookmark: _Ref218006352]In addition, the Supreme Court has power under s 308 of the Criminal Code (Tas) to remit matters to be tried summarily before a magistrate, if it appears to a judge that a sentence of imprisonment not exceeding one year, or a fine not exceeding 20 penalty units, will be adequate in the circumstances of the case.[footnoteRef:468] This includes remitting a matter to the Youth Justice Division, as it is constituted by a magistrate.[footnoteRef:469] In a Practice Direction, Remitting of Criminal Matters to the Magistrates Court, guidance is provided by the Supreme Court to prosecutors and defence counsel about the level of seriousness of particular cases to assist them in making a s 308 application, however, none of the offences listed in that Practice Direction are prescribed offences.[footnoteRef:470] [468:  Criminal Code (Tas) ss 308(1), 308(4).]  [469:  Youth Justice Act 1997 (Tas) s 160.]  [470:  Supreme Court of Tasmania, Practice Direction No 2 of 2015: Remitting Of Criminal Matters To The Magistrates Court, 27 October 2015. The sexual offences listed are: s 124(1) of the Criminal Code (Tas) where the accused is 25 years old or younger, and the complainant is at least 15 years old; and charges of indecent assault, contrary to s 127 of the Criminal Code (Tas), where the alleged assault appears to be relatively minor.] 

[bookmark: _Toc211849408][bookmark: _Toc218157308]Other matters relating to jurisdiction
If a young person aged 15–17 is charged with an indictable offence (other than a prescribed offence), the young person must be asked if they are willing to be tried by the Youth Justice Division – that is, before a magistrate – rather than by a jury in the Supreme Court. There are also provisions that relate to when a youth is jointly changed with an adult.[footnoteRef:471] [471:  Youth Justice Act 1997 (Tas) s 28.] 

Provisions under the Youth Justice Act 1997 (Tas) also set out how matters are to be dealt with when a person was aged under 18 at the time of the offence (that is, a youth for the purposes of the Act) but is 18 years or older at the time that proceedings commence. In such cases, other than for prescribed offences, proceedings must commence under the Youth Justice Act 1997 (Tas) and if the person is found guilty, they are to be sentenced as a youth under that Act. If the young person is 18 years or older at the time proceedings commence (other than for prescribed offences), the Youth Justice Act 1997 (Tas) also provides that the court must sentence the person as a youth. For offenders aged 19 years or older when proceedings commence, the person is sentenced as a youth, however a sentence of detention is taken to be a sentence of a term of imprisonment.[footnoteRef:472] However, the court also has a discretion to sentence the person under the Sentencing Act 1997 (Tas) if a youth offender is 18 years or older when they are being sentenced.[footnoteRef:473]  [472:  Youth Justice Act 1997 (Tas) s 103(2).]  [473:  Youth Justice Act 1997 (Tas) s 161A(1).] 

[bookmark: _Toc211849409][bookmark: _Toc218157309][bookmark: _Ref218241387][bookmark: _Ref218241681][bookmark: _Ref218241809][bookmark: _Ref218241876][bookmark: _Ref218242055]Statutory framework for diversion under the Youth Justice Act 1997 (Tas)
Another feature of the Youth Justice Act 1997 (Tas) is the creation of the legislative framework for diverting young people from the court system. Aligned with the objectives of the Youth Justice Act 1997 (Tas) and the general principles of youth justice,[footnoteRef:474] the purpose of pre-court diversion is to ‘divert, in an appropriate case, a youth who admits committing an offence from the courts’ criminal justice system’.[footnoteRef:475] There are also powers for the court to use diversionary processes.[footnoteRef:476] [474:  Youth Justice Act 1997 (Tas) ss 4, 5.]  [475:  Youth Justice Act 1997 (Tas) s 7.]  [476:  See also Part 8.] 

[bookmark: _Toc211849410][bookmark: _Toc218157310]Pre-court diversion
There are three tiers to the pre-court diversionary processes set out in the Youth Justice Act 1997 (Tas): 
1. informal cautions by police; 
formal cautions by police; and 
community conferences convened by the Secretary of the DECYP at the request of police.[footnoteRef:477]  [477:  See discussion in YJRT Framework (n 37). See also YJRT Model of Care (n 38).] 

In addition, there are diversionary processes under the Youth Justice Act 1997 (Tas) that can be used by the court once a young person has entered a plea of guilty or been found guilty of an offence. These are discussed in Part 8.
A key requirement for diversion is that the young person admits that they have committed an offence, and – for formal cautions and community conference – also signs an admission. If the young person does not admit the offence, then the only way the matter can proceed is by the preparation of a brief for prosecution. A related matter is that police will only administer a caution where there is sufficient evidence for the matter to proceed to prosecution.[footnoteRef:478] As the TLRI was told in consultations, ‘if we're going to formally caution someone or have a community conference, we still have the same requirements for the level of evidence. So … if you wouldn't take it to court, you wouldn’t do a formal caution or a community conference with it’.[footnoteRef:479]  [478:  The Director of Public Prosecution’s guidelines explain that the test that is applied to decision to prosecute is that’ there is reasonable prospect of conviction on the available and admissible evidence’, Director of Public Prosecutions Tasmania (n 359) 5. The decision for police to charge is a lower standard: satisfied that the legal ingredients are present to justify the laying of a complaint, ie a prima facie case has been made out, Director of Public Prosecutions Tasmania (n 359) 36.]  [479:  Participant 22.] 

Offence seriousness is another consideration relevant to whether or not a matter is diverted. Prescribed offences under the Youth Justice Act 1997 (Tas) are not eligible for diversion.[footnoteRef:480] As noted, in the context of sexual offending, rape, aggravated sexual assault, and persistent sexual abuse of a young person are prescribed offences for youths aged 14–17 (but not for those aged 10–13).[footnoteRef:481] This means that many instances of sexual offending by young persons in Tasmania are eligible for diversion – including online sexual offences, as these are not prescribed offences and are heard in the Youth Division.[footnoteRef:482] However, offence seriousness is also a matter to be taken into account by a police officer in determining whether an informal or formal caution or a community conference is appropriate.[footnoteRef:483] Other features relevant to the use of diversion identified by the Sentencing Advisory Council (Tas) include the attitude of young people to police, and parental attitudes and support.[footnoteRef:484] The Commission of Inquiry also noted that access to diversion may depend on the support network, including family, that surrounds a child or young person.[footnoteRef:485]  [480:  Youth Justice Act 1997 (Tas) s 3 (definitions of ‘offence’, ‘prescribed offence’).]  [481:  See Appendix B.]  [482:  See Appendix B.]  [483:  See Youth Justice Act 1997 (Tas) ss 9(2), 9(6)(d).]  [484:  See TSAC (n 167).]  [485:  Tasmanian Commission of Inquiry (n 9) pt 5 ch 12 [5.3.4], quoting the Commissioner for Children.] 

Relatedly, a young person’s prior offending history is taken into account as part of an assessment for suitability of diversion, consistent with s 5(1)(j) of the Youth Justice Act 1997 (Tas). Among other things, police officers will take into account whether the young person has previously participated in formal cautions and community conferences.[footnoteRef:486]  [486:  See generally Prichard (n 434) ch 2.] 

[bookmark: _Toc211849411][bookmark: _Toc218157311]Informal cautions
Reflecting the role of police in the youth justice system, under the Youth Justice Act 1997 (Tas) s 8, if a young person admits to the commission of an offence, a police officer may informally caution the young person if the police officer is of the opinion that the matter does not warrant any formal action under the Act. If a young person is informally cautioned, no further proceedings can be taken for the offence in relation to which they were cautioned.[footnoteRef:487]  [487:  Youth Justice Act 1997 (Tas) s 8(2).] 

Under the policy set out in the Tasmania Police Manual, there are limits to the use of an informal caution for a sexual offence, as an informal caution cannot be used for an assault.[footnoteRef:488] This would generally preclude the use of an informal caution for physical sexual offences, but not for online sexual offences. [488:  Tasmania Police Manual (Tasmania Police, March 2025) [9.1.4].] 

[bookmark: _Toc211849412][bookmark: _Toc218157312]Formal cautions and community conferences
Under the Youth Justice Act 1997 (Tas) s 9, if a young person admits to the commission of an offence and a police officer is of the opinion that the matter warrants a more formal response than an informal caution, the police officer may administer a formal caution, require the Secretary to convene a community conference, or file a complaint for the offence with the court. A complaint can be filed if the young person requires the matter to be dealt with by the Youth Justice Division, if the young person does not agree to being formally cautioned[footnoteRef:489] or to a community conference being convened,[footnoteRef:490] or if the police officer considers that, in view of the seriousness or the nature of the offence, the matter cannot be adequately dealt with by a formal caution or by a community conference.[footnoteRef:491] [489:  This is where the young person doesn’t agree with being formally caution, or will not sign the formal caution or enter an undertaking if required to do so, Youth Justice Act 1997 (Tas) s 9(6)(b).]  [490:  This is where the young person doesn’t agree with a community conference being convened or entering into an undertaking to attend the community conference, Youth Justice Act 1997 (Tas) s 9(6)(c).]  [491:  Youth Justice Act 1997 (Tas) s 9(6).] 

In order for a formal caution to be administered or a community conference to be undertaken, the young person must agree.[footnoteRef:492] For formal cautions and community conferences, the police officer must explain to the young person the nature and circumstances of the offence, that the young person is entitled to legal advice, and that the young person can require that the matter be dealt with by the Youth Justice Division.[footnoteRef:493] If the young person agrees to a formal caution or conference, and does not want the matter to be dealt with by the Court, their admission to the commission of the offence is recorded in written form and the young person is requested to sign it.[footnoteRef:494] In addition, for community conferences, the young person must sign an undertaking that they will attend the conference.[footnoteRef:495] [492:  Youth Justice Act 1997 (Tas) s 9(2)(c).]  [493:  Youth Justice Act 1997 (Tas) s 9(2)(a).]  [494:  Youth Justice Act 1997 (Tas) s 9(2)(b).]  [495:  Youth Justice Act 1997 (Tas) s 9(4).] 

Formal cautions. Formal cautions are conducted by Tasmania Police. If the police officer considers it appropriate, they may contact the victim-survivor to ask whether they wish to be present, and if so, must allow them to attend the formal caution.[footnoteRef:496] Tasmania is the only jurisdiction in Australia that makes provision for a victim-survivor to attend a formal caution. This has been interpreted by Tasmania Police to mean that they can choose to: (a) administer a formal caution in the normal meaning of that term; or (b) facilitate a police-run ‘conference’ that is analogous to the community conferences convened by the DECYP.[footnoteRef:497] In the early 2000s, many such ‘police conferences’ lasted an hour, followed a similar format to community conferences, and were influenced by aspects of restorative justice.[footnoteRef:498] It is unclear currently how often the administration of formal cautions are conducted in the format of a police conference.  [496:  Youth Justice Act 1997 (Tas) s 9(3).]  [497:  Prichard (n 434) 116–118.]  [498:  Ibid.] 

Formal cautions can be administered by:
· a police officer;[footnoteRef:499]  [499:  Youth Justice Act 1997 (Tas) s 10(1).] 

· an Aboriginal Elder or a representative of a recognised Aboriginal organisation;[footnoteRef:500] or [500:  Youth Justice Act 1997 (Tas) s 11.] 

· a representative of a religious, ethnic or other community group of the young person.
If practicable, formal cautions are administered in the presence of a guardian, or a responsible adult if a guardian is not available.[footnoteRef:501] The formal caution is put in writing and signed by the young person, the police officer and, if reasonably practicable, by the guardian or responsible adult. [501:  Youth Justice Act 1997 (Tas) s 19(4)(a).] 

A police officer, an Elder (or representative of an Aboriginal organisation) or a community representative who administers a formal caution can also impose a range of obligations on the young person, some of which are akin to sentencing orders. These include requiring the young person to enter an undertaking to:
· pay compensation;
· make restitution;
· perform community service for a period of not more than 35 hours (if the youth is over 13) for the benefit of the victim-survivor, or attend training or education, or attend a program to assist the youth reintegrate into community, or attend a health and personal development program.[footnoteRef:502] If the youth is under 13, the undertaking may relate to the youth’s education, training, health or personal development;[footnoteRef:503] [502:  Youth Justice Act 1997 (Tas) ss 6A, 10(2)(c).]  [503:  Youth Justice Act 1997 (Tas) ss 6A, 10(2)(ca).] 

· apologise to the victim-survivor; and/or
· do anything else that may be appropriate in the circumstances of the case.[footnoteRef:504] [504:  Youth Justice Act 1997 (Tas) s 10(2).] 

Undertakings made under a formal caution have a maximum length of 3 months.[footnoteRef:505] If the young person signs the formal caution and substantially fulfils the undertaking, then the young person is not liable to be prosecuted for the offence.[footnoteRef:506] There is also provision for a police officer to take no further action, or to administer another formal caution, if a young person does not substantially fulfil the undertakings made at a formal caution (if the young person is 13 year or older).[footnoteRef:507] In addition, the young person may be prosecuted for the offence if they have failed to substantially fulfil the undertaking.[footnoteRef:508] A record is kept of the formal caution.[footnoteRef:509] [505:  Youth Justice Act 1997 (Tas) s 10(7).]  [506:  Youth Justice Act 1997 (Tas) ss 10(8), 10(8A).]  [507:  Youth Justice Act 1997 (Tas) s 12A.]  [508:  Youth Justice Act 1997 (Tas) s 12A(4).]  [509:  Youth Justice Act 1997 (Tas) s 10(10).] 

As discussed further at [7.6], the extent of the powers provided at a formal caution for undertakings to be imposed are unusual features of the Tasmanian youth justice system. Only in South Australia and Tasmania is there a power, as part of a police caution, for an undertaking in the nature of a sanction to be imposed (such as community service, or attending a training or education program).[footnoteRef:510] Importantly, Tasmania is the only Australian jurisdiction that makes those undertakings enforceable through prosecution if the undertakings are not fulfilled.  [510:  Young Offenders Act 1993 (SA) ss 8(1)(a)–(c).] 

Community conferences. Influenced by principles of restorative justice, community conferences in Tasmania reflect the model of family group conferences that were established in New Zealand.[footnoteRef:511] A community conference is convened by DECYP and consists of an independent facilitator, the young person, other invited persons (such as guardians, any relative who may be able to participate usefully in the conference, any person with a close association with the young person or who has been counselling or aiding the young person, the victim-survivor, a youth justice worker, Elder or other representative of the Aboriginal community), and the police officer who requested the conference or their representative.[footnoteRef:512]  [511:  Prichard (n 434) 116–7.]  [512:  Youth Justice Act 1997 (Tas) ss 14, 15(1).] 

At a community conference, the following sanctions may be imposed on the young person:
· a caution
· a requirement to enter an undertaking to pay compensation
· a requirement to enter an undertaking to make restitution
· a requirement to enter an undertaking to perform community service for a period of not more than 70 hours (if the youth is over 13) 
· a requirement to enter an undertaking to apologise to the victim-survivor
· a requirement to enter an undertaking to do anything else that may be appropriate in the circumstances.[footnoteRef:513] [513:  Youth Justice Act 1997 (Tas) s 16(1).] 

Undertakings for the young person are agreed, where practicable, by consensus. If the young person, the police officer and the victim-survivor (if present) cannot reach an agreement, then the community conference fails to reach an agreement.[footnoteRef:514] Undertakings made at a community conference have a maximum length of 12 months,[footnoteRef:515] and the decision is recorded in writing and signed by the young person, the police officer and the victim-survivor (if present).[footnoteRef:516] [514:  Youth Justice Act 1997 (Tas) s 17.]  [515:  Youth Justice Act 1997 (Tas) s 16(2).]  [516:  Youth Justice Act 1997 (Tas) s 18(1).] 

A young person cannot be prosecuted for an offence if a caution was administered at a community conference and there was no requirement to enter into an undertaking, or if undertakings were entered into and the young person performs the obligations arising out of those undertakings.[footnoteRef:517] Proceedings may be commenced if the young person does not attend the conference, a decision is not made at the conference, the young person does not enter into an undertaking as required, or the young person fails to perform the obligations arising from undertakings entered into at a the conference.[footnoteRef:518] [517:  Youth Justice Act 1997 (Tas) s 20(1).]  [518:  Youth Justice Act 1997 (Tas) s 20(2).] 

[bookmark: _Toc211849413][bookmark: _Toc218157313]Diversionary powers of the Court
Following a finding of guilt or a plea of guilty, instead of proceeding to sentence, the Youth Justice Act 1997 (Tas) provides that the court may divert a young person. The Court is able to:
1. order the young person to attend a community conference.[footnoteRef:519] As noted, there are several sanctions that can be imposed on a young person at community conference including administering a caution, attending community service, providing an apology, or entering into an undertaking.[footnoteRef:520] Following a conference, the charges are dismissed if the young person was not required to enter any undertaking or has fulfilled all undertakings.[footnoteRef:521] The Youth Justice Division will proceed to sentence the young person if the community conference is unsuccessful or the young person fails to fulfil their undertakings;[footnoteRef:522] or [519:  Youth Justice Act 1997 (Tas) s 37.]  [520:  Youth Justice Act 1997 (Tas) ss 16, 39.]  [521:  Youth Justice Act 1997 (Tas) ss 40A, 41.]  [522:  Youth Justice Act 1997 (Tas) ss 42, 43.] 

defer sentencing to allow the young person to take part in an intervention plan.[footnoteRef:523] An intervention plan specifies the activities or programs that a youth is expected to undertake while on bail granted for the purpose of deferring sentence.[footnoteRef:524] [523:  Youth Justice Act 1997 (Tas) ss 47, 56A,]  [524:  Youth Justice Act 1997 (Tas) s 56A(4).] 

In addition, when sentencing a young person under the Youth Justice Act 1997 (Tas), there are powers for a court to order that a young person attend personal, health or other programs – as well as psychiatric or psychological counselling and treatment – as a special condition of a probation order or a community service order.[footnoteRef:525]  [525:  Youth Justice Act 1997 (Tas) ss 65(4), 69(4).] 

[bookmark: _Toc211849414][bookmark: _Ref217985250][bookmark: _Toc218157314][bookmark: _Ref218252923]Pre-court powers of diversion used by Australia Federal Police
The Youth Justice Act 1997 (Tas) applies to Tasmania’s domestic criminal laws. However, drawing on their federal jurisdiction, the Australian Federal Police (AFP) also diverts young people from court by way of police caution in Tasmania. The AFP has jurisdiction in relation to Commonwealth offences, so in this context, online child sexual abuse material offences. Diversion has also been described as ‘disruptive policing’ which ‘refers to lawful police action that may interfere with, delay or complicate criminal activity’.[footnoteRef:526] The use of police cautions by the AFP is a discretionary power conferred by common law. Prior to issuing a caution, it is necessary for the police officer to have fully investigated the incident and to be prepared to submit a brief of evidence.  [526:  Tasmanian Commission of Inquiry (n 9) vol 4 ch 9 [10.2.6].] 

The following eligibility criteria apply in order for a caution to be considered:
the investigating member must be satisfied that there is sufficient admissible evidence to establish a prima facie case with a reasonable prospect of prosecution;
the suspect must make full and frank admissions in accordance with Part IC Crimes Act 1914 (Cth);
the suspect must accept responsibility for their actions;
the full circumstances of the offence(s) must be known and any co-offender, where possible, should be interviewed;
public interest and victim impact should be considered and may include compensation/reparation being paid to the victim(s) and forfeiture of unlawfully obtained property (retained by police for appropriate disposal); and
in the case of a child/young person, a parent or guardian must be present and must consent to the caution being administered.[footnoteRef:527] [527:  Madeline Kennedy, Email to Jeremy Prichard, 1 August 2025.] 

There are other requirements that exist for AFP officers to be able to use a police caution:
Members must comply with the provisions of Part IC of the Crimes Act 1914 (Cth) when questioning a suspect and, in particular, s 23V (tape recording of confessions and admissions) of that Act.
Members should consider the suspects’ previous criminal history, police involvements and issue of any prior cautions.
Members should have due regard for the suspect admitting responsibility for the offence and showing remorse.
Any member may consider a caution, but approval must first be obtained from a member of the rank of Sergeant or above to proceed with a caution.
A ‘Notice of Police Caution’ form must be completed on each occasion where a caution is issued and a copy of that document provided to the person cautioned (or their parent/guardian).[footnoteRef:528] [528:  Ibid.] 

[bookmark: _Toc211849415][bookmark: _Toc218157315]Commission of Inquiry and government response
The Commission of Inquiry gave consideration to the Youth Justice Act 1997 (Tas), and the youth justice system, and made recommendations to improve the focus on diversion and reduce the use of custodial sentences for young offenders. In relation to diversion, the Commission recommended that legislation should be introduced to widen the offences for which diversion may be used, and to create a presumption in favour of diversion.[footnoteRef:529] In addition, the Commission recommended that the Tasmanian Government should: [529:  Tasmanian Commission of Inquiry (n 9) Recommendation 12.13.1(c). Diversion is discussed further in Part 7.] 

ensure any legislation designed to amend or replace the Youth Justice Act 1997 (Tas) provides that rehabilitation is the primary purpose of sentencing a child;
ensure the list of sentencing options is a hierarchy and that a sentencer can only impose a sentence at a particular level of the hierarchy if satisfied that it is not appropriate to impose a sentence that is ‘lower’ in the hierarchy;
ensure a sentence imposed on a child is the minimum intervention required in the circumstances;
ensure a custodial sentence must only be imposed as a last resort and for the minimum period necessary;
ensure that, in sentencing a child, the court must consider: the child’s experience of trauma; any child protection involvement or experience of out-of-home care; disruptions to the child’s living situation or education; any mental illness, neurological difficulties or developmental issues experienced by the child; and the child’s chronological age and developmental age at the time of sentencing;
ensure that, in sentencing an Aboriginal child, the court must consider additional factors including: the consequences of intergenerational trauma, historical discriminatory policies, and general and systemic racism; and any previous culturally inappropriate responses that may have worsened the effects of trauma on the child;
ensure that there is a presumption against imposing restrictive conditions (such as curfews and non-association conditions) with community-based sentencing orders, which may increase a child’s likelihood of breaching a sentencing order and being sentenced to detention;
ensure children who are sentenced to a supervised community-based order receive adequate support to comply with the conditions of the order from therapeutically trained, culturally competent staff;
assist and support the Magistrates Court to establish a new division of the Court to hear and determine both child protection matters and criminal charges against children and young people, which should be constituted by at least three dedicated full-time magistrates with specialist knowledge and skills relating to children and young people;
support the Magistrates Court to arrange for the implementation and operation of the Court’s new specialist division to be independently evaluated after three years; and
fund the Magistrates and Supreme Courts to provide professional development for judicial officers hearing matters involving children and young people in the adult jurisdiction, in areas including child and adolescent development, trauma, child and adolescent mental health, cognitive and communication deficits, and Aboriginal cultural safety.[footnoteRef:530] [530:  Ibid Recommendation 15.] 

The Commission’s view was that, while the current principles of youth justice (see [5.3]) recognise that young people should be treated differently to adults, reform was necessary to better reflect a focus on rehabilitation, restoration and reintegration, with a shift away from an emphasis more focused on sanction and punishment.[footnoteRef:531] The Commission pointed to the general principles, as well as the principles that applied to the exercise of youth justice powers, as set out in the Oranga Tamariki Act 1989 (NZ).[footnoteRef:532] It also  recommended that the Tasmanian Government should ensure legislation to replace or amend the Youth Justice Act 1997 (Tas) contains updated general principles of youth justice that reflect contemporary understandings of child development, children’s antisocial behaviour and children’s needs.[footnoteRef:533] [531:  Ibid vol 5 ch 12 [5.2].]  [532:  See Appendix K and Appendix L. See also Tasmania Government (n 11).]  [533:  Tasmanian Commission of Inquiry (n 9) Recommendation 12.12.] 

In response, the government accepted these recommendations and indicated that DECYP had commenced a legislative review program which will include substantive reviews of both the Youth Justice Act 1997 (Tas) and the Children, Young Persons and Their Families Act 1997 (Tas). This work is aligned with the Tasmanian Government’s Youth Justice Blueprint 2024–2034, with the scope of these reforms including implementing the recommendations of the Commission of Inquiry and delivering a contemporary, child-centred, trauma-informed approach to youth justice and child protection in Tasmania. Also, the government has developed the Youth Justice Diversionary Services Framework which is intended to ensure that organisations delivering diversionary services do so in a way that is trauma-informed, evidence-based and culturally safe.[footnoteRef:534] A Youth Justice Model of Care has also been developed to provide ‘a coordinated and consistent approach to the delivery of trauma-informed, evidence-based and culturally safe services’.[footnoteRef:535] A review of police cautioning and community conferencing has also been commenced.[footnoteRef:536] [534:  See Part 3. The Youth Justice Diversionary Services Framework applies to organisations delivering these services with Tasmanian Government funding. See Tasmanian Government (n 11).]  [535:  See YJRT Model of Care (n 38). See also Tasmanian Government (n 11).]  [536:  See also YJRT Action Plan Report 2024–25 (n 38).] 

As noted, these reforms relate to all offending behaviour of young people, not just sexual offending, and so it is beyond the scope of this Research Paper to evaluate the operation of the youth justice system more generally. However, key ideas emerge from an analysis of the Commission of Inquiry process, such as the recognition of the potential benefits of early diversion from the justice system and the importance of having multiple structured diversionary pathways for young people. In addition, the TLRI recognises the research that has examined the background of young people involved in the justice system, which has found that ‘adverse childhood experiences … are prevalent in youth justice populations and that those with a higher number of adverse childhood experiences are the most likely to engage in serious, violent and chronic offending’.[footnoteRef:537] However, the TLRI cautions against a response that would reintroduce a criminal justice ‘welfare’ model under a new guise through the imposition of disproportionate state interventions, potentially contradicting s 5(2)(b) of the Youth Justice Act 1997 (Tas) which stipulates the principle that a ‘youth is not to be treated more severely than an adult would be’. It is important not to lose sight of the fact that many young people do not offend into adulthood, and desist without any intervention at all. The TLRI draws on these ideas in its analysis of the approach of the youth justice system in Parts 6–8. [537:  Catia Malvaso et al, ‘Adverse Childhood Experiences and Trauma among Young People in the Youth Justice System’ (2022) 651 Trends and Issues in Crime and Criminal Justice 1. See also Part 2.] 
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Reporting allegations of sexual offending by young people and attrition
[bookmark: _Toc211849418][bookmark: _Toc218157319]Introduction
As has been discussed in Part 5, police serve as the gatekeepers of the criminal justice system where there have been allegations of sexual offending by a young person – arising from their discretion as to how to proceed when an offence is reported. However, more fundamentally, police are gatekeepers because the start of a criminal justice process is when an offence is reported to or detected by police (either Tasmania Police or the AFP).[footnoteRef:538] Part 6 explores the ways in which allegations of sexual offending by young people are reported in the criminal justice system. It also explores the ‘dark figure’ of crime (that is, unreported crime), and the extent to which sexual offending by young people is reported to police.  [538:  Tasmanian Commission of Inquiry (n 9) vol 7 ch 16 2.] 

Further, Part 6 considers factors that may explain why matters do not proceed after a report is made to police. This is referred to as attrition, such as where a report does not proceed to a charge, or where a charge does not proceed to a trial (or a plea of guilty).[footnoteRef:539] A key objective of the youth justice system is to ensure accountability for youth offenders by providing a means for offenders to accept responsibility for their conduct, while supporting their rehabilitation through access to necessary supports, including therapeutic interventions. In addition, the youth justice system is intended to provide a formal mechanism for victim-survivors to be actively involved in diversionary processes, particularly community conferences. Through these processes, victim-survivors can describe what happened, how the offence affected them, and how the harms of the offence might be addressed, symbolically or practically, through undertakings agreed to by the young offender (see [5.2.11]–[5.3]). Accordingly, whether these aims can be achieved depends, in the first instance, on victim-survivors accessing the justice system though police.  [539:  ALRC (n 65) [2.24] ] 

[bookmark: _Toc211849419][bookmark: _Toc218157320][bookmark: _Ref218240647][bookmark: _Ref218241018][bookmark: _Ref218252972]Reporting pathways into the criminal justice system in response to allegations of sexual offending by young people 
Over time, there has been detailed consideration of the criminal justice system’s response to sexual offending in many jurisdictions, including Tasmania.[footnoteRef:540] This focus has tended to be on the operation of the criminal justice system more generally, often from an adult justice perspective, or on reviews examining responses to, and reporting of, child sexual offences, as a particular area of concern. In both cases, the emphasis has tended to be on adult perpetrators.[footnoteRef:541] This means there has been limited focus, and limited publicly available data, on the number of reports made to police relating to sexual offences that involve a young people – as distinct from the number of matters where young people are proceeded against by police for sexual offences. [540:  See ibid [4.11]–[4.21] for a summary of some of the key reforms.]  [541:  See Part 1.] 

[bookmark: _Ref218240989]Police provide the formal gateway or entry point into the criminal justice system. There are several ways by which police can be informed about an allegation of sexual offending by a young person. Typically, Tasmania Police receive a complaint, either through a mandatory report channel (if the victim-survivor is another young person) or directly from someone affected by an offence (from victims of all ages). In this way, reports about sexual offending can come directly from the person who has experienced the abuse or indirectly, from another person or agency, with or without the knowledge of the victim-survivor. As described at [6.2.5], there are different reporting channels for the AFP.
Special reporting obligations apply in relation to sexual offences where the victim-survivor is aged under 18. There is a requirement for all adults to report child sexual offences to police, with some limited exceptions.[footnoteRef:542] Reflecting the emphasis placed by the Royal Commission into Institutional Responses to Child Sexual Abuse on encouraging the reporting of child sexual offences, all adults are required to report suspected instances of child sexual abuse to Tasmania Police, regardless of whether the offending is believed to have been committed by an adult or a young person.[footnoteRef:543]   [542:  See Appendix H.]  [543:  Criminal Code (Tas) s 105A.  See Royal Commission into Institutional Responses to Child Sexual Abuse (n 13) Recommendations. Note that this provision is broader than the recommendation of the Royal Commission that were limited to institutions, see Recommendation 33.] 

In relation to allegations of sexual offending or abuse committed against a person aged under 18, reports can also come to Tasmania Police via the Strong Families, Safe Kids Advice and Referral Line (ARL) as a result of reports made by mandatory reporters under the Children, Young Persons and Their Families Act 1997 (Tas) or from other people who report their concerns to the ARL (non-mandatory reporters). Mandatory reporters include a range of professionals, such as teachers, nurses, childcare providers, police officers, psychologists and medical practitioners,[footnoteRef:544] and reports to the ARL are required where the person believes that a child or young person has suffered abuse or is at risk of abuse. A dual reporting obligation is placed upon a mandatory reporter to report to the ARL and also Tasmania Police if that person believes that a crime has been committed, such as the sexual abuse of a child. Reports to the ARL can also be made by people who are not mandatory reporters, such as family members or friends. Unlike mandatory reporters, these people do not have to report to the ARL, but like mandatory reporters these people have an obligation to report to police if they believe that a crime has been committed. [544:  See [6.2.6]; Strong Families, Safe Kids Advice and Referral Line (ARL) following reports made by mandatory reporters under the Children, Young Persons and Their Families Act 1997 (Tas) s 14(1).] 

[bookmark: _Ref218240872]In addition to reports made directly to Tasmania Police or via the ARL, there are additional pathways through which police may receive information about online sexual offending, where it involves child exploitation material. As discussed, the AFP works in partnership with Tasmania Police to respond to notifications of online child sexual offending.[footnoteRef:545] The AFP receives notifications though the National Centre for Missing and Exploited Children. Further, a person may make a report to the eSafety Commissioner, who, in addition to powers of investigation for a range of online behaviours – including image-based abuse – can make reports to police.[footnoteRef:546] The Australian Centre to Counter Child Exploitation (ACCCE), an initiative of the AFP, may receive reports from the eSafety Commissioner and other Commonwealth agencies, investigative authorities (AFP, JACET, state or territory police and other law enforcement agencies), victims of crime, members of the public, non-government organisations and private sector organisations.[footnoteRef:547] The ACCCE then can refer reports to JACET and/or the AFP or Tasmania Police to investigate.[footnoteRef:548] [545:  See [5.4].]  [546:  See eSafety Commissioner, Report online harm, (Web Page, nd) <https://www.esafety.gov.au/report>. The eSafety Commissioner may also be able to direct a service or online platform to remove harmful content.]  [547:  Australian Centre to Counter Child Exploitation (ACCCE), ACCCE Strategic Plan 2022–2026 (Australian Federal Police, 2022) <https://www.accce.gov.au/sites/default/files/2022-09/ACCCE%20Strategic%20Plan%202022-26.pdf> 8.]  [548:  Ibid 9. See Part [5.4] for discussion of JACET.] 

[bookmark: _Toc211849420][bookmark: _Toc218157321]Strong Families, Safe Kids Advice and Referral Line
[bookmark: _Ref217998090]As noted, the ARL is a key mechanism for reporting concerns about abuse, including sexual abuse of children. The TLRI received data from the ARL about reports that were recorded as conversations. Data for the period 2020 to 2024 indicates that new conversations to the ARL each year had nearly doubled (from 12,662 to 21,997). Over this period, there were 86,801 new conversations to the ARL. This relates to all reports, including reports of neglect, and not just reports relating to concerns about child sexual assault or reports related specifically to alleged offending by young people. The increase is attributable predominantly to the rise in mandatory reports, which nearly doubled, from 10,080 to 19,152 (a 90% increase), during this period.[footnoteRef:549] In relation to the contact source for mandatory reports, it was noted that police mandatory reports have remained relatively constant, but there has been an increase over time in the number and proportion of mandatory reports made by schools: from 2,995 to 7,121, representing 30 to 37% of total mandatory reports.[footnoteRef:550] In addition, reports can be made to the ARL by people who are not mandatory reporters. Most such reports are from family members,[footnoteRef:551] and their number has remained reasonably constant.[footnoteRef:552]  [549:  See Appendix H Table H.1.]  [550:  See Appendix H Table H.2.]  [551:  See Appendix H Table H.3.]  [552:  See Appendix H Table H.3.] 

It is important to note that the system used for the recording of conversations was not designed for collating data about the persons believed responsible for the abuse or neglect of a child. Information about persons believed responsible can only be created in the system used for the recording of incidents. A conversation is transferred to an incident when it is assessed that: a child may be at risk of abuse or neglect; the family requires targeted support to address safety concerns; the child requires protection from harm; ongoing service coordination is necessary; or where cumulative harm is evident. An incident is recorded for a child where information received following contact with the ARL or Child Safety Service indicates the child may be at risk of abuse or neglect, and where safety planning may be required. Further details about these reporting pathways are set out in Appendix H.
DECYP provided additional data to the TLRI about incidents. The analysis focused on a subset of 14,181 incidents recorded between 2020 and 2024, specifically those where the age of the person believed responsible was recorded, and the incident had a given allocation status. Extracting information about the ‘person believed responsible’ is complex for a wide variety of reasons. Nonetheless, based on this subset, DECYP was able to provide the TLRI with the breakdown of the age ranges of the persons believed responsible. The percentages reflect the proportion of incidents in which a person believed responsible was recorded within each age group. Where multiple persons were recorded for a single incident, the incident will only be counted once per age group  (see Table 6.1). 
Table 6.1 Reports recorded as incidents by age group of person believed responsible, ARL 2020–24[footnoteRef:553] [553:  Notes: 1. Data for persons believed responsible can only be recorded for ‘incidents’ as the system for recording ‘conversations’ is not designed for such reporting. 2. Incidents relate to individual children and therefore cannot be compared to conversations. 3. Where there are multiple persons believed responsible in the same age group for an incident, the incident will only be counted once in that age group. 4. Percentages won’t sum to 100% where a single incident has persons believed responsible in different age groups. 5. These data are limited to incidents where the age of persons believed responsible is recorded. 6. These data are for incidents with an allegation status of alleged, confirmed (ie the harm or risk was confirmed), or where the status was not recorded. 7. A person believed responsible with an initial allegation status of alleged that was updated to not confirmed during the child safety assessment (ie the harm or risk was confirmed to not have occurred by that person) is included.] 

	<10 years
	10 to 17 years
	18+ years
	Total incidents

	0.2%
	13.5%
	88.5%
	14,181


Source: Unpublished data, DECYP. Percentages do not sum to 100% since some incidents involved multiple persons believed responsible in different age groups.
These estimates suggest that, in the 2020–24 period, the person believed responsible was aged under 18 in approximately 1,900 incidents. It is crucial to note that it is not possible to determine the proportion of incidents where the person believed responsible was aged under 18 that related to sexual behaviour as opposed to other forms of abuse. However, these data tend to support the observations in the TLRI interviews and other research about the extent of harm – including sexual harm – that is experienced by young people from other young people. They also support the observations made in the TLRI interviews about an increase in reports made by schools. 
[bookmark: _Toc211849421][bookmark: _Toc218157322]Reports to Tasmania Police
In relation to official data about reports to police, it is not possible to determine from publicly available information the number of reports that relate to allegations of sexual offending by a young person.[footnoteRef:554] ABS data on recorded victims indicate how many sexual assaults are reported to police, and the number of those reports that are made about an allegation of sexual assault where the victim-survivor was aged under 18 at the time of the incident, but they do not provide information about the age of the person believed to be responsible. ABS data in 2024 show that, in Tasmania, there were 567 sexual assault offences reported to police, and 317 (55.9%) related to people who were aged under 18 at the time of the incident.[footnoteRef:555] ABS data about family and domestic-violence-related sexual assault in Tasmania show that, in 2024, there were 170 people (out of 284) aged under 18 at the time of the incident.[footnoteRef:556] These data show that, in relation to the 284 victims of sexual assault, 146 offenders were intimate partners[footnoteRef:557] and 133 other family members (58 were parents). It is not possible to determine the offender category specifically in relation to young people who were victims of family and domestic-violence-related sexual assault, where the offender was another young person. [554:  The recorded crime data discussed at [2.4] sets out the number of people proceeded against by police rather than the number of reports made to police.]  [555:  Australian Bureau of Statistics, Recorded Crime – Offenders, 2023–24 Financial Year (6 March 2025) Tables 9, 11.]  [556:  Ibid Table 35. Victims of offences have been determined to be family/domestic violence (FDV) related where the relationship of offender to victim, stored on police recoding systems, falls within a specific family or domestic relationship, or where an FDV flag has been recorded following a police investigation.]  [557:  This includes spouses, ex-spouses, partners, ex-partners, girlfriend/boyfriends, ex-girlfriend/boyfriends.] 

Official data show that there is a gap between matters reported to police and matters where an offender is proceeded against. For example, of the 567 sexual assaults reported to police in Tasmania in 2024, 167 cases had been finalised at 30 days, and of these there were 133 matters where the investigation was finalised and no offender was proceeded against.[footnoteRef:558] Data from 1999 to 2017 show that, of cases where sexual assaults were reported to police, legal action was taken in 57% of cases, however, 16% were closed without legal action, and the matter was ‘unsolved’ in 16% of cases, withdrawn in 9%, and unfounded in 2%.[footnoteRef:559] This pattern is similar in other jurisdictions. There are numerous reasons why a matter may not be proceeded with, and these are discussed at [6.4].  [558:  Australian Bureau of Statistics, Recorded Crime – Victims, 2024 (3 September 2025) Table 14. This relates to all victims, and does not separately report on victims of sexual assault where the alleged offender was under 18.]  [559:  Inga Ting, Nathanael Scott and Alex Palmer, ‘Rough Justice: How Police Are Failing Survivors of Sexual Assault’ ABC News (online, 28 January 2020) <https://www.abc.net.au/news/2020-01-28/how-police-are-failing-survivors-of-sexual-assault/11871364>.] 

[bookmark: _Toc218157323][bookmark: _Ref218240091][bookmark: _Ref218253215]TLRI interviewees’ views
[bookmark: _Ref218253438]In the interviews conducted by the TLRI, participants discussed reporting matters to Tasmania Police where sexual offences were alleged to have been committed by young people. Interviewees noted the issues arising from both the large volume of reports as a result mandatory reporting, and the underreporting by victim-survivors. Aligned with prior literature, participants commented on the barriers that exist for young people and their families in making independent reports to police and/or being willing to participate in police investigations following a mandatory report. Reflecting literature elsewhere, participants identified factors such as shame, embarrassment, and a sense that there will not be any consequences for the alleged offender as reasons for why young people and (their families) do not pursue a justice response:
There is still shame and guilt and confusion from victims.[footnoteRef:560] [560:  Participant 15.] 

The shame that a lot of families feel the embarrassment and the guilt or that history of police or welfare engagement in their families. And so … not wanting their involvement and being quite fearful of police or Child Safety becoming involved and having to navigate that. Families might not want to take in it any further.[footnoteRef:561] [561:  Participant 26.] 

If we’re talking about sharing intimate photos and things like that, that might be something that young people, any person, probably might not want to report, because … people might also be embarrassed or ashamed or they don’t want other people to know that that's behaviour they’ve engaged in.[footnoteRef:562] [562:  Participant 2.] 

Fear, lack of confidence in the system to bring the perpetrator to justice. The usual thing: shame, trauma, a culture of silence.[footnoteRef:563] [563:  Participant 4.] 

There’s a lot of disincentives to making a police report and I think I think the kids know that and they make reasonably informed decisions not to report often. They just don’t want to report. They don’t want to go to court. They don’t want to talk to police. They’re looking for something more immediate and local to kind of deal with the issue. [footnoteRef:564] [564:  Participant 37.] 

I would say it comes down to people feeling embarrassed and ashamed and guilty, but I also think it comes down to the lack of consequences. If I’m really honest, the young people I speak to now would say, ‘what’s the point’? Yeah, there’s a huge lack of confidence. The other sad part is the young girls that I work with, often from low socioeconomic areas, have said to me, ‘that’s just what happens’. Sexual assault to them is ‘just what happens’ … ‘That happens to everyone’.[footnoteRef:565] [565:  Participant 12.] 

But I think that in real life, [if] you’re talking about whether families involve Tas Police, I think it’s much more complex because most children that sexually harm, there’s some sort of relationship with the person that they harm, so whether it’s the sibling or the cousin or the person next door or the best friend. So suddenly, if you involve the legal system, Child Safety gets involved, suddenly there’s a magnifying glass, it will bring attention to things that you may not want to bring attention to. If there’s family violence at home or you’re aware that the child’s been exposed to pornography. So certainly, I think that there’s a really strong motivation not to report to Tas Police because there’s unintended consequences.[footnoteRef:566] [566:  Participant 24.] 

There is so much community shame attached to sexual offending … that they don’t feel that they can disclose it in a way where they’re not going to be responded to really harshly. So it’s very difficult for [offenders and their families] to seek help. I think that’s a problem. I think the whole narrative around adult perpetrators isn’t appropriate to apply that same narrative to young people who are committing either early family violence or where there is behaviour that has a sexual component to it, or sexual offences with people outside of an intimate partner relationship.[footnoteRef:567] [567:  Participant 15.] 

I think because from what I’ve experienced is that there’s a lot of shame. A family, you know, sees it as their fault. And they’re not prepared to label it as a sexual offence. … They don't want to tell the police that something might have happened.[footnoteRef:568] [568:  Participant 14.] 

Parallel to the concerns expressed above about the barriers to reporting that exist for young people making complaints about sexual offending by other young people, participants in the interviews also talked about the increased volume of reports arising from mandatory reporting. In addition, participants discussed the complexities created by the dual reporting pathway to the ARL and Tasmania Police. Mandatory reporting requirements were raised in 19 interviews, with interviewees acknowledging the legal requirements of adults across the education, government and youth support sectors to report any suspicions of sexual harm to children and young people. For example, one interviewee stated:
My experience working in my past role in education, certainly the Education Department, brought in a dual reporting obligation. So if there is any disclosure of sexual abuse or harmful sexual behaviour, then they are obligated to not only report to child safety but also report to police if it meets sort of that criminal threshold or they think it does.[footnoteRef:569]  [569:  Participant 1.] 

Another interviewee stated, ‘We do eSafety notifications when we’re aware of it, we report to police, we do all of our mandatory reporting obligations’. [footnoteRef:570] In addition, in interviews, the following comments were made: [570:  Participant 33.] 

There is an increase in the volume of notifications or reports of situations that are occurring both in-school or disclosures that students are making to staff members about something that might have happened to them outside of school.[footnoteRef:571] [571:  Participant 13.] 

With mandatory reporting, sometimes there are things in duplicate or triplicate because agencies are reporting everything so that is the current climate, which is probably different from some years ago. Now we’re seeing a higher volume of reports because everyone’s reporting everything.[footnoteRef:572] [572:  Participant 19.] 

There is probably an increase in reporting, but I’d like to capture the really serious ones. But reporting doesn’t seem to be capturing those because they are out there, you know, underage kids doing stuff at parties or, in parks or in dark stairwells, etc. I don't think we’re capturing those very well. We’re really capturing those really low-level ones, especially through mandated reporters.[footnoteRef:573] [573:  Participant 20.] 

[There is] a bit of trouble at the moment because the numbers are so high that we also were struggling about the legislation, about what we’re calling [the] dual requirement to report to ARL and ’o police and that's causing some confusion.[footnoteRef:574] [574:  Participant 9.] 

I think, obviously, mandatory reporting means that if it comes across a professional’s desk, yes, it does get reported. But also, I guess we have to … be very careful … that we don’t slam some of the reporting bodies with thousands and thousands and thousands of bits of information because obviously, you know, some of the information is actually crucial … in order to keep children safe, but vast amounts of the information is just duplication of reporting or it’s going to have unintended consequences.
Under the current reporting structure, the education sector has an important role to play in the detection and response to youth-perpetrated sexual harm occurring within schools. This was discussed in 10 interviews. Once an allegation was brought to the attention of education staff, the matter was investigated by talking to the complainant and alleged offender, and examining any physical evidence (for example, photos). Although this was noted as a challenge (in four interviews) when evidence may be lacking, and as educators are not trained investigators. One example illustrating this role was:  
We do a lot of education around the cyberspace with our kids. So I think for schools, this is an incredibly difficult place [to] navigate and we get the sense now that we’re saying to kids, ‘if you come to us and tell us there's an image out there somewhere, we’re gonna confiscate the phone, wait for police to come and pick it up and do their piece’. I think a lot of kids are starting to think, ‘yeah … maybe I don’t think I’ll do that’. So we have to tell them that’s the investigative process we have. So it’s difficult for schools navigating. So we basically take the attitude, we’ll get enough information to refer it on … if it’s [to] the police, but to be fair when you go to the police, it makes it much easier. They’re going to investigate, and they tell us the outcome.[footnoteRef:575] [575:  Participant 27.] 

Challenges for the education sector were discussed in nine interviews. These included complexities in offending behaviours, managing reports, training and experience, and the impact on workload (discussed in four interviews).
[T]here’s all of those kinds of complexities around the age of the students, the involvement of parents. Sometimes students don’t want their parents to know.[footnoteRef:576] [576:  Participant 10.] 

[W]e can’t pass judgement against, you know, whether you did this or you didn’t do this, we’ve still got to treat you as a young person who still needs to finish their education regardless of the outcome of the court system, however long that might take, if that makes sense.[footnoteRef:577] [577:  Participant 10.] 

[W]e’re not trained investigators and you’ve got three days from the moment of notification to begin an investigation. So I think schools are actually finding this really difficult and I know just talking to my colleagues … we’re all experiencing the same thing. And the other … big thing … for schools is the whole … documentation of everything now. I reckon I could spend a good hour a day documenting it. Maybe about an hour and a half a day.[footnoteRef:578] [578:  Participant 27.] 

Interviewees also commented on the challenges for police that arise from the mandatory reporting requirements, including the reluctance of young people and their families to pursue a justice response, in some instances. Comment was also made that police generally do not proceed with charges against young people: ‘I’ve never seen police follow up and charge any young person for a sexual offence. I’m sure there’s a cohort, but they’d be very, very small’.[footnoteRef:579] [579:  Participant 8.] 

Policing challenges for Tasmania Police were discussed in 36 interviews, with six main challenges reported, including the high volume of reports, the lack of formal complaints to police by young people, the lack of evidence provided to police, misunderstandings about the role and powers of police, the lack of understanding by police about sexual offending and the lack of trust in police:
1. Volume of reports and organisational barriers, including understaffing (17 interviews):
I do know that the Advice and Referral Line that receives the calls are very well under-resourced as well. I think they get something like 24,000 calls a year.[footnoteRef:580] [580:  Participant 23.] 

For starters, police are getting so many calls around online peer-to-peer sexual harm. And I think just purely the volume of reports they’re getting is probably inundating them a bit and it’s a bit hard to respond to each and every incident of online sexual harm.[footnoteRef:581]  [581:  Participant 1.] 

You know, they’re not social workers. They’re under-resourced. Their ability to intervene early is really very limited. Anecdotally, I hear that they’re reaching out to organisations like SASS and Laurel House for help regularly, so I think it’s very difficult for them.[footnoteRef:582] [582:  Participant 17.] 

Lack of formal complaints to police (16 interviews). As discussed at [6.3.1], participants identified the reluctance of young people to make a complaint to police:
I do think the smaller community size can be problematic for people in coming forward. You know, everybody seems to know everybody. And so there can be a reluctance on the part of a young person to push forward with a complaint.[footnoteRef:583] [583:  Participant 5.] 

[T]hat’s actually very challenging to be trauma-informed with young people because their parents get very involved. So we have lots of cases where like we have a case where a young girl didn’t want to do anything, but her parents did, and they were very pushy about what they wanted and when their parents were in the room she was like, ‘Yes, I'll do it’, and then, when she was spoken to alone, she said she didn't want to do it.[footnoteRef:584] [584:  Participant 24.] 

I do see there’s situations at school, sometimes where children are labelled very quickly without any evidence, or victims are told that they are victims without first understanding the situation.[footnoteRef:585] [585:  Participant 14.] 

Young people do not want to make statements to police.[footnoteRef:586] [586:  Participant 1.] 

There’s a lot of disincentive to making a police report and I think … the kids know that, and they make reasonably informed decisions not to not to report often. They just don't want to report.[footnoteRef:587] [587:  Participant 37.] 

A lot of young people … make disclosures but don’t want anything further to happen. But I’d be interested to know the numbers of young people who have reported [but] who have refused to participate in anything further because they don’t want [to] either [because] (a) it’s too traumatic for them, or (b) they … have little faith that anything of any significance is actually going to come of it. So, certainly a lack of faith in in the system itself, but also the fear for safety, the re-traumatisation by going back over the same story again and again.[footnoteRef:588] [588:  Participant 13.] 

[The justice system] is victim-survivor focused. If someone doesn’t want to proceed, then we really just don’t push them. And I think we probably have stopped seeing that as an issue, even though it probably is when you take a step back and look at the broader picture that the offender may need some intervention … we have our victim focus and focussing on that particular victim and making sure they’re okay.[footnoteRef:589] [589:  Participant 24.] 

Lack of evidence provided to police (16 interviews):
We need evidence. There needs to be evidence for a trial. We need a complainant. It needs to be a reliable complainant to make it a reliable witness statement and then we will consider whether or not we’re going to proceed. Without those things, they’ll go there’s nothing we can do.[footnoteRef:590]  [590:  Participant 23.] 

And unless we can get a conviction, prosecution isn’t going to touch it. And if prosecution isn’t going to touch it then we’re not going to waste police time because we don’t have the resources. And then that’s the message that gets sent. And that’s the message that gets heard.[footnoteRef:591]  [591:  Participant 34.] 

It’s very hard to prosecute anything if you have a victim that’s not prepared to make a statement.[footnoteRef:592] [592:  Participant 22.] 

Other issues raised in the interviews related to police understanding of sexual offences (13 interviews):
The police didn’t see it as child sexual exploitation. They saw it as her choosing to be a sexual young adult, I suppose. And that they saw her as choosing, whereas the school staff saw her … more as being exploited.[footnoteRef:593] [593:  Participant 9.] 

The responses that police give either to victim-survivors and or to offenders have been pretty lacklustre. We’ve got multiple examples of … people going to police around their experiences of being harmed, and either the police kind of being dismissive or [engaging in] victim blaming or, you know, there’s been many examples where particularly young women who are online … who are told things like, ’well, you shouldn't have taken a photo of yourself in the first place’. … [S]o some real victim-blaming kind of attitudes that we see. [But] now that experience is much better if people go to the right police, like if they go to Sex Crimes to start with, or if they go to an Arch they’re not gonna get that response.[footnoteRef:594] [594:  Participant 30.] 

Lack of trust in police (10 interviews):
There’s the culture of the street. … Some young people suffer that generational neglect and abuse and having been imbued; they’re imbued with that distrust. And dare I say it, there is a hatred of authority figures. So police find it hard to crack that silence. [Those families] tend to deal with it in-house, and not involve the police.[footnoteRef:595] [595:  Participant 4.] 

They don’t believe there is a chance of conviction. I think that that definitely is something that will hamper trust of young people actually coming forward.[footnoteRef:596] [596:  Participant 32.] 

Issues related to misunderstandings about the role of police and managing community expectations (11 interviews):
I think parents are probably the worst because parents, especially when their son or daughter’s been sexually assaulted … they are of this belief that [police] just have this magic wand [they can] wave and someone’s in jail the next day. I think … just trying to manage their expectations early on would help, I think [explaining] what [police] can and can’t do.[footnoteRef:597] [597:  Participant 20.] 

There’s a lot of harmful sexual behaviour that is happening that needs a more educative response, and so police are kind of like, ‘I don't know why you’re calling us about this because we are probably not the right people to address it’.[footnoteRef:598] [598:  Participant 1.] 

In two interviews, comments were made that parents may not want to proceed, and there may be issues with parental consent to speak to the young people involved.[footnoteRef:599] [599:  Participant 1, Participant 26.] 

[bookmark: _Toc211849423][bookmark: _Toc218157324][bookmark: _Ref218240949]Previous research
[bookmark: _Toc211849424][bookmark: _Toc218157325]Barriers to reporting allegations of sexual offending
Well-recognised barriers to reporting, and attrition from the criminal justice system, consequently mean that only a small proportion of alleged sexual offences are dealt with by courts.[footnoteRef:600] In the context of physical offending, research has found that most people do not report sexual violence, with the Personal Safety Survey – conducted in 2022 – finding that 92% of women did not report their most recent experience of sexual assault to police.[footnoteRef:601] As noted by the ALRC, ‘9 out of 10 women who have experienced sexual violence do not report to the police’,[footnoteRef:602] and that ‘even though sexual violence is common in Australia, there are low reporting rates, low prosecution rates, and low conviction rates’.[footnoteRef:603] This is supported by other Australian research in relation to sexual assault, including experiences of child sexual abuse.[footnoteRef:604] Delay in reporting sexual abuse is also well recognised,[footnoteRef:605] and is apparent from the Tasmanian data.[footnoteRef:606] [600:  See ALRC (n 65); Royal Commission into Institutional Responses to Child Sexual Abuse (n 13) Criminal Justice Executive Summary and Parts I–II, 165–166; VLRC (n 243) [2.26]–[2.28].]  [601:  Australian Bureau of Statistics, Sexual Violence, 2021–22 Financial Year (23 August 2023) in ALRC (n 65) [2.22]. See also ALRC (n 65) ch 3 for a discussion of barriers to disclosure and reporting. ]  [602:  ALRC (n 65) [1.3].]  [603:  Ibid [2.21].]  [604:  See Royal Commission into Institutional Responses to Child Sexual Abuse (n 13).]  [605:  ALRC (n 65) ch 3. ]  [606:  See further [6.2.2].] 

[bookmark: _Ref218003564][bookmark: _Ref218003951]In relation to reporting child sexual abuse, research suggests that not only do people not report to police, but they may also not disclose to anyone. The ACMS found that almost half (45.2%) of people who had experienced CSA had never in their lifetime disclosed their experience.[footnoteRef:607] Lifetime disclosure of CSA by a known adolescent (current or former romantic partner) was 58.6%, disclosure of CSA by other known adolescents (non-romantic) was 42.1%, and CSA by unknown adolescents was 45.8%.[footnoteRef:608] The ACMS, however, found higher levels of disclosure of online sexual victimisation, with two-thirds of those who experienced non-consensual sharing of sexual images disclosing (64.3%).[footnoteRef:609] For those people who disclosed, the most common person they told were friends (50.4%) followed by parents (20.7%) and then authority figures or agencies such as teachers, doctors, counsellors or psychologists, or police or online reporting portals (15.4%).[footnoteRef:610] Other Australian research has similarly found that young people typically report non-consensual sharing of personal sexually explicit imagery to friends (63%) and parents (10%), with 93% making no official report and 94% reporting no consequences for offenders.[footnoteRef:611] [607:  Ben Mathews et al, ‘Disclosure and Non-disclosure of childhood sexual abuse in Australia: Results from a National Survey (2025) 160 Child Abuse and Neglect 107183 <https://doi.org/10.1016/j.chiabu.2024.107183> [4.1].]  [608:  Ibid [3.5.2].]  [609:  Ben Mathews et al, ‘Disclosure of Online Child Sexual Victimisation: Findings from the Australian Child Maltreatment Study’ (2025) 165 Child Abuse and Neglect 107493 <https://doi.org/10.1016/j.chiabu.2025.107493>. ]  [610:  Mathews et al (n 606) [3.2] Table 2.]  [611:  Caitlin Douglass et al, ‘Non-consensual sharing of personal sexually explicit imagery among young people in Australia: results from an online survey’ (2020) 17(2) Sexual Health 182, 184.] 

[bookmark: _Ref218004338]Barriers to reporting sexual violence are complex and include victim-survivors: not recognising the behaviour as sexual abuse; not thinking that it was serious enough to report; blaming themselves for the behaviour; being concerned about the consequences of reporting; being fearful of not being believed; and having concerns around the potential for publicity of criminal prosecutions.[footnoteRef:612] Other factors include victim-survivors: having concerns about the criminal justice process; not wanting a criminal justice outcome; and feeling shame and embarrassment. Another factor is the response of the person to whom they initially disclose.[footnoteRef:613] Research that examined barriers to reporting by victims of child sexual assault found that victims were ‘not disclosing their abuse or delaying disclosure out of concerns of upsetting their parents, being blamed by their parents, or being fearful of the consequences of disclosing’.[footnoteRef:614] Mathews et al have summarised the research examining reasons for non-disclosure of CSA as being: [612:  See KPMG and RMIT Centre for Innovative Justice (n 66) viii, 12. See also Georgina Heydon et al, Alternative Reporting Options for Sexual Assault: Investigating their Use, Purpose and Potential (Report to the Criminology Research Advisory Council Grant: CRG 25/19-20, 2023) <https://www.aic.gov.au/sites/default/files/2023-11/crg_25_19_20_alternative_reporting_v4.pdf> 1–2. For international literature, see Michelle Wieberneit, ‘Silenced Survivors: A Systematic Review of the Barriers to Reporting, Investigating, Prosecuting, and Sentencing of Adult Female Rape and Sexual Assault (2024) 25(5) Trauma, Violence, and Abuse 3742 <https://doi.org/10.1177/15248380241261404>.]  [613:  See ALRC (n 65) ch 3; VLRC (n 243) [2.26]–[2.30].]  [614:  Brigitte Gilbert, Attrition of Sexual Assaults from the New South Wales Criminal Justice System (Crime and Justice Statistics Bureau Brief no 170, New South Wales Bureau of Crime Statistics and Research, 2025), 4.] 

influenced by multiple factors in a tripartite ecological model comprising: the child’s characteristics (including shame, self-blame, embarrassment, fear and self-protection, limited cognitive development to understand the true nature of the acts; and lack of skills enabling disclosure); the perpetrator’s characteristics (including relational power dynamics; threats of reprisals; and fear of the impact of disclosure on others); and societal level (e.g., taboos around sexuality; stigma attaching to victims; and lack of cultural consciousness).[footnoteRef:615] [615:  Mathews et al (n 606) [1.1].] 

For online sexual victimisation of young people, reasons for not disclosing also included beliefs that the ‘experience was not serious enough, it happened all the time, they were too scared or embarrassed, or they feared internet privileges may be lost’.[footnoteRef:616] [616:  Mathews et al (n 608) [1.2.1].] 

In relation to the low reporting rates for sexual violence, the ALRC wrote that it:
consider[ed] this under-engagement with the justice system to be the most significant problem with the justice system’s response to sexual violence. The justice system is failing to meet the twin goals of access to justice and accountability: it is not supporting those who have experienced sexual violence to engage with the justice system, or holding those who use sexual violence to account.[footnoteRef:617] [617:  ALRC (n 65) [3.2].] 

Accordingly, in its recommendations, the ALRC identified the need for safe, informed and supported services (SIS services) – to enable people who have experienced sexual violence to be given a well-informed opportunity to decide if they want to engage in the justice system – as a requirement to improve reporting into the justice system. Independent legal services, justice system navigators and safe places to disclose were recommended as part of SIS services, to supplement and increase reporting, and as an alternative to a reporting pathway through police.[footnoteRef:618] However, these recommendations were not made specifically with young victim-survivors in mind, and do not address the operation of mandatory reporting laws.[footnoteRef:619] The ALRC did note, however, that some submissions from people who had experienced sexual violence described the mandatory reporting process as disempowering.[footnoteRef:620] [618:  See ibid [3.5] ]  [619:  The ALRC noted that the mandatory reporting laws are a vital part of responding to child sexual abuse, but it was not able to address the topic in the time provided for the review: ibid [19.32].]  [620:  Ibid [19.32] fn 46.] 

Mandatory reporting responses (as outlined at [6.2]), and the creation of a criminal offence for failing to report, are aimed at increasing reports of sexual abuse experienced by young people to authorities. As described, the ‘criminal law reporting duties can be understood as part of a wave of regulatory responses to a major social problem that for too long has lacked adequate legal frameworks’.[footnoteRef:621] Introduced particularly in response to concerns about the underreporting of child sexual abuse perpetrated by adults, mandatory reporting of child sexual abuse is based on the normative argument that children’s right to bodily integrity should be protected, and that children are particularly vulnerable to sexual abuse.[footnoteRef:622] There is also empirical evidence indicating that with only voluntary reporting obligations, professionals are less likely to report, and mandatory reporting has increased the detection of abuse.[footnoteRef:623] Benefits of mandatory reporting include an indication that society is ‘willing to be informed of child abuse and to take steps to respond to it’,[footnoteRef:624] an increase in the identification of cases of child maltreatment, and an increase in reporting from groups who may have been reluctant reporters.[footnoteRef:625] However, other research examining mandatory reporting for child maltreatment has indicated that ‘there are many potentially harmful experiences associated with mandatory reporting and that research on the effectiveness of this process is urgently needed’.[footnoteRef:626] Negative experiences in relation to mandatory reporting ‘seem to involve the reporting process itself and the associated response (or lack of response)’, particularly in relation to ‘mild’ child maltreatment.[footnoteRef:627] This led the authors to suggest that there may be ‘credence to the suggestion that mandatory reporting is most appropriate for cases of severe abuse and neglect’.[footnoteRef:628] Concerns about mandatory reporting outlined in other research include that: [621:  Ben Mathews, ‘Duties to Report Child Sexual Offences: A New Era in Australian Criminal Law’ (2021) 18(2) Canberra Law Review 54.]  [622:  Ben Matthews, Mandatory Reporting Laws for Child Sexual Abuse in Australia: A Legislative History (Report prepared for the Royal Commission into Institutional Responses to Child Sexual Abuse, August 2014) <https://www.childabuseroyalcommission.gov.au/sites/default/files/file-list/Research%20Report%20-%20Mandatory%20reporting%20laws%20for%20child%20sexual%20abuse%20in%20Australia%20A%20legislative%20history%20-%20Identification.pdf> [2.7.1].]  [623:  Ibid.]  [624:  Jill McTavish et al, ‘Mandated Reporter’s Experiences with Reporting Child Maltreatment: A Meta-synthesis of Qualitative Studies’ (2017) BMJ Open 7, 11.]  [625:  Ibid.]  [626:  Ibid. This was a meta-synthesis of studies across nine high-income countries (including Australia) and three middle-income countries.]  [627:  Ibid.]  [628:  Ibid.] 

[I]ncreased reporting depletes resources that are already spread thin and diverts attention away from children who need it the most. Reports of neglect disproportionately target low-income families, who may experience a Child Protective Services intervention as an additional hardship, both emotionally and sometimes financially.[footnoteRef:629] [629:  Mical Raz, ‘Unintended Consequences of Expanded Mandatory Reporting Laws’ (2017) 139(2) Pediatrics 3.] 

Concerns about the volume of reports relative to the proportion that are substantiated have also been examined in a 2024 US study. That study found that state-mandated reporting policies (ie definitions of mandatory reporters, training requirements, penalties for failure to report, and the ability to report anonymously) are not associated with reporting rates or the likelihood of substantiation.[footnoteRef:630] [630:  Rachel Rosenberg et al, ‘Mandatory Reporting Policies and the Detection of Child Abuse and Neglect’ (2024) 159 Children and Youth Services Review [5.1].] 

[bookmark: _Toc211849425][bookmark: _Toc218157326]Attrition in the criminal justice system
In cases where a person does report sexual offending to police, research shows that police may not charge anyone, or there may be no subsequent prosecution. This is described as ‘attrition’, which means that matters do not progress, or are discontinued between the initial report to police and trial.[footnoteRef:631] There are many factors that explain why a matter may not proceed. No charges may be laid because ‘the complainant decides not proceed or the police decide not to [further] investigate’ or the matter may be discontinued because ‘the police and prosecutor decide not to continue the changes or the complainant decides not to give evidence’.[footnoteRef:632] In 2025, the ALRC observed that, while a reasonable level of attrition should be expected for all reports of crime, research has found high attrition rates for sexual offences at the police investigation stage.[footnoteRef:633] The ALRC wrote that, ‘In at least some Australian jurisdictions, between 75 to 85 per cent of reports [of sexual offending] to police do not proceed to charge’.[footnoteRef:634]  [631:  KPMG and RMIT University Centre for Innovative Justice (n 66) 37.]  [632:  ALRC (n 65) [5.1].]  [633:  Ibid [5.2].]  [634:  Ibid [1.9] referring to research in Victoria (2021) and New South Wales (2024).] 

Information on Tasmanian attrition rates for child sexual offending is set out in data for the period 2015–16 to 2022–23 provided to the Commission of Inquiry by the Director of Public Prosecutions. These data showed that in ‘some years many matters reported to police did not result in charges being laid, although in recent years the proportion of cases where charges are laid appears to be increasing’.[footnoteRef:635] For the period 2022–23, charges were laid in 43.8% of cases of sexual offending against a child reported to police based on the pre-charge advice files of the Office of the DPP. This provides information about child sexual assault charges, but it does not indicate the number of matters that involved reports of sexual assault by a young person where charges were laid. The TLRI also does not have those data. [635:  Tasmanian Commission of Inquiry (n 9) vol 7 ch 16 9.] 

There is some information about the rate of attrition in sexual offence cases where a charge has been laid against a young person for a sexual offence in Tasmanian courts. Data for the period 2013–14 to 2023–24 provided by the Department of Justice to the TLRI show that there were 586 charges finalised in Tasmanian courts where young offenders were charged with a sexual offence. Of those, 97 charges (16.5%) were withdrawn or dismissed. There were 350 charges finalised in the Supreme Court,  relating to 53 defendants, of which 36 were withdrawn and dismissed (10.3%). In the Youth Justice Division, of the 236 charges finalised in relation to 124 defendants, 61 charges were withdrawn or dismissed (25.8%).
As noted, attrition may result from a range of factors including ‘people withdrawing their reports; unco-operative or unreliable witnesses; contradictory forensic evidence; an inability to identify or locate the accused person; or insufficient evidence to prove the crime alleged’.[footnoteRef:636] It is noted that ‘available data shows that up to 85% of sexual violence reports made to police do not progress to charge’, with national data showing that ‘attrition levels for reports of sexual violence at the police investigation stage are higher than for other crimes’.[footnoteRef:637] This may reflect the choices of victim-survivors,[footnoteRef:638] however, research examining the views of adult victim-survivors found that for most participants, if they had taken the step of reporting to police, they then did want the matter to progress.[footnoteRef:639] There are a number of reasons identified in the research about why matters may not proceed to trial, and in the context of sexual offending, research (in the context of adult complainants) has indicted that attrition is ‘largely as result of justice agencies determining that the prosecution is unlikely to succeed’.[footnoteRef:640] Research has also reported fewer guilty pleas and fewer convictions for physical sexual violence than other offences.[footnoteRef:641] However, data provided to the Commission of Inquiry indicated conviction rates for physical sexual offences were higher in Tasmania compared with other jurisdictions, with a 67.53% conviction rate and a discharge rate of 23.3%.[footnoteRef:642] [636:  ALRC (n 65) [5.7].]  [637:  Ibid [5.2]. See also Gilbert (n 613).]  [638:  KPMG and RMIT University Centre for Innovative Justice (n 66) 39.]  [639:  Ibid ix, 39.]  [640:  Ibid [3.4].]  [641:  See ALRC (n 65); Royal Commission into Institutional Responses to Child Sexual Abuse (n 13) Criminal Justice Executive Summary and Parts I–II, 165–166. ]  [642:  Tasmanian Commission of Inquiry (n 9) vol 7 ch 16 9.] 

1.1.11 In Tasmania, the Commission of Inquiry considered the police response to child sexual abuse, given that police ‘are often the first point of contact with the criminal justice system for victim-survivors’,[footnoteRef:643] and the ‘criminal justice system only works if victim-survivors feel comfortable coming forward and making a complaint to police’.[footnoteRef:644] It was noted that Tasmania Police had introduced several reforms to address the needs of victim-survivors, but the Commission made recommendations for future reforms, including: [643:  Ibid 3.]  [644:  Ibid [3.2.1].] 

establishing a specialist police unit;
introducing specialist training, including training on interviewing child and vulnerable witnesses, including through improving professional development for all police;[footnoteRef:645] [645:  Ibid Recommendations 16.1, 16.3.] 

making reporting easier by establishing ways for people to report child sexual abuse online; and
developing a strategy to engage with priority communities.[footnoteRef:646] [646:  Ibid Recommendation 16.2.] 

The Commission of Inquiry also observed changes in the approach of the Office of the Director of Public Prosecutions aimed at improving communication with victims (complainants), and made recommendations in relation to the need to provide professional development to staff to better inform prosecution responses.[footnoteRef:647] Additional recommendations were made in relation to management of cases within the court system, the operation of the rules of evidence, the reform of jury directions, and the support of the professional development of judicial officers.[footnoteRef:648] [647:  Ibid Recommendation 16.8.]  [648:  Ibid Recommendations 16.14–16.16.] 

The Commission of Inquiry also made recommendations relating to collecting and publishing key data about child sexual abuse, including the number of reports of child sexual abuse made to police, and basic demographics of victim-survivors and alleged offenders (eg age, gender and Aboriginal status).[footnoteRef:649] [649:  Ibid Recommendation 16.20.] 

[bookmark: _Toc211849426][bookmark: _Toc218157327][bookmark: _Ref218240380][bookmark: _Ref218240404][bookmark: _Ref218242119][bookmark: _Ref218242155]TLRI’s views and recommendations
Although it is not clear what proportion of sexual abuse experienced by Tasmanian children and adults is committed by young people, the available research shows that children experience physical sexual abuse at the hands of other young people, not just adults, and that there has also been an increase in online sexual abuse committed by other young people.[footnoteRef:650] It is also not clear how many of those matters are reported to police. However, available data indicate that a proportion of mandatory reports relate to the conduct of young people. Data does show that very few young offenders are proceeded against by police for sexual offences.[footnoteRef:651]This finding reflects the concerns expressed by the ALRC that:  [650:  See Part 2.]  [651:  See [7.2].] 

The statistics are a striking illustration that this serious harm can frequently occur without leaving a trace on the justice system. People who have experienced sexual violence often shoulder the harm’s impacts without having the opportunity for a just outcome. People who commit it face no consequence for their actions. In society it remains invisible – ​it is not recorded, recognised, or renounced. Community safety is not enhanced.[footnoteRef:652] [652:  ALRC (n 65) [1.9].] 

Based on the interviews conducted by the TLRI, and the research literature, there is a significant gap between victim-survivor experiences – describing conduct that would amount to sexual offending by young people – and matters where the police proceed to charge a young person, and then either deal with the young person by diversion or proceedings in court. An additional issue identified by the TLRI, based on the interviews and supported by the available data, is a gap between the reporting requirements for mandatory reporters and the evidentiary standard required by police to proceed. This gap reflects the principles of criminal responsibility under the criminal law. Mandatory reports may lack sufficient detail for police to proceed, the victim-survivor may not want to proceed, and/or there may be other concerns about the sufficiency of evidence, including concerns about the potential credibility or reliability of the victim-survivor as a witness. In addition, some interviewees observed a degree of uncertainty in relation to the responsibility of different agencies (specifically, the ARL and Tasmania Police) because of the dual reporting obligations. This has implications for the victim-survivor and also for the young person who engages in harmful sexual behaviour. In interviews, it was noted that there are possible benefits, even if police only investigate, as the complainant feels listened to and the alleged offender has the seriousness of the conduct impressed upon them and communicated to their peers.[footnoteRef:653] The need to use contact with the justice system to impress upon young people the further consequences, if the behaviour continues, was identified: [653:  Participant 27.] 

[T]here's some hypocrisy there, you know, we always laugh at our workplace about this idea that … if a child is 17, they’re fit for treatment and assistance. [But then] [t]hey turn 18 and suddenly they’re a perpetrator.[footnoteRef:654] [654:  Participant 31.] 

As noted by Blackley and Bartels, ‘attrition rates are exceptionally high for incidences of adolescent sexual offending, meaning that young people with sexually abusive behaviours … may not get the treatment they need’.[footnoteRef:655] Young people also may not get the warning that is required about the potential serious consequences of the behaviour if it continues when they are an adult. In addition, attrition creates a sense for some young people (both victims and alleged offenders) and their communities that nothing will be done and that there are no consequences. [655:  Blackley and Bartels (n 6) 9.] 

Much has been written over time about the experiences of victim-survivors in the criminal justice system, including police responses to reports of sexual violence and the operation of the trial process itself. In response, there have been changes in law and policy. For example, there have been legislative reforms that have: changed the rules of evidence and jury directions in relation to the credibility of sexual assault complainants as well as child witnesses; changed the way in which evidence is given by complainants; and made provision for the use of witness intermediaries and pre-recorded evidence schemes.[footnoteRef:656] In addition, there have been significant changes in the police response to reports of sexual violence, with the aim of better supporting the needs of victim-survivors through the education and specialisation of police. These reforms include: the creation of a multidisciplinary and cross-agency service (Arch) which co-locates specialist investigators from Tasmania Police Sex Crime Unit, sexual assault counselling, and support services; Strong Families Safe Kids Advice and Referral Line; Child Safety; and family violence counselling.[footnoteRef:657] In sentencing, there has been greater explicit recognition by the courts of the seriousness of sexual violence and the harm caused to victim-survivors.[footnoteRef:658] These are very positive reforms. [656:  See for example, TLRI, An evaluation of the Pre-recorded Evidence Scheme in Tasmania (Research Paper no 7, 2024); ALRC (n 65).]  [657:  Arch, What is Arch? (Web page, nd) < https://arch.tas.gov.au/>. Note that Arch is currently being evaluated through a collaboration between the Institute of Child Protection Studies at the ACU and the School of Social Sciences at the University of Tasmania: Australian Catholic University, Arch: An Evaluation of a Multi-disciplinary Response for People Affected by Sexual Harm <https://www.acu.edu.au/about-acu/institutes-academies-and-centres/institute-of-child-protection-studies/our-research/completed-projects-2025/arch-evaluation-assessment-of-co-located-multidisciplinary-support-for-people-affected-by-sexual-harm>.]  [658:  See Part 8; TSAC, Sentencing for Serious Sex Offences Against Children (Research Paper no 3, 2018).] 

Aligned with ongoing reforms and the monitoring of response to sexual offending (including child sexual abuse), the TLRI’s view is that there needs to be a focus on improving the systematic release of data collected across agencies in order to build a better understanding of criminal justice responses to young people who engage in harmful sexual behaviour. This should include the number of reports made to police where the allegations relate to a young person, and the reason why matters do not proceed, for example, the reasons why a victim-survivor may not want to participate in a justice response and reasons why the police may not proceed. These data would assist in quantifying, understanding and responding (if necessary) to the gap between reporting – including mandatory reporting where the person of interest is a young person – and criminal justice responses. This would also allow for consideration of how the justice system could better support those who experience sexual assault from a peer. In addition, it can assist in the development of better education about the nature of the criminal justice process for young people, schools, parents and carers, and other service providers who support young people. Information might include what police need in order to charge, the standard of evidence required for prosecution, and the like, so that realistic expectations about the justice system can be created. It also allows for the identification of any barriers, from a police perspective, that may exist to investigating and proceeding and, where appropriate, to inform reforms.
An additional limitation of the criminal justice response to harmful sexual behaviour that has been identified in the literature, and which was also raised in the interviews, is that any appropriate treatment intervention is often contingent on a finding of guilt or a plea of guilty. As noted, there are multiple reasons why matters may not proceed, and very few matters result in a court outcome. In addition, it has been noted that there is very little that can be done from a justice perspective in response to a person under the age of criminal responsibility.[footnoteRef:659] In interviews, it was stated that, in these circumstances, police and schools may refer young people who engage in harmful sexual behaviour to the PAST program, but there is no power to compel a young person to attend if they or their family do not want to participate. This was seen as a barrier to responding, where it may be appropriate, with therapeutic interventions. [659:  See discussion at [4.2].] 

[bookmark: _Ref218004833][bookmark: _Ref218005127]A model for reform that was recommended by the Commission of Inquiry is found in Victoria.[footnoteRef:660] Separate from any criminal proceedings against a young person, under the Children, Youth and Families Act 2005 (Vic), the Family Division of the Children’s Court is able to make a therapeutic treatment order (TTO) in respect of a child aged 10–17 if the Court is satisfied that the child has exhibited sexually abusive behaviour and the order is necessary to ensure the child’s access to, or attendance at, a therapeutic treatment program.[footnoteRef:661] Reports are made to Child Protection and a therapeutic treatment report is considered by the Therapeutic Treatment Board, which then provides advice. If Child Protection is satisfied on reasonable grounds (and after advice from the Therapeutic Treatment Board) that sexually abusive behaviour has occurred, and that a young person’s access to treatment is best supported by a TTO, then an application can be made to the Family Division of the Children’s Court.[footnoteRef:662] A young person may attend a treatment program voluntarily  – which is how most children in Victoria receive therapeutic intervention[footnoteRef:663] – but if they do not want to and/or they are not supported by their parents or carers, the Court has a power to require the young person to attend. In 2020–21, it was reported that 269 young people had been placed on a TTO since they were created in 2007.[footnoteRef:664] In 2021–22, 14 TTOs were made, and in 2022–23, a further 17 were made.[footnoteRef:665] The process is that, if there are reasonable grounds to believe that a child is in need of TTO, reports are made to the Secretary of the Department. Reports can be made by Victoria Police or any other person,[footnoteRef:666] and all reports are investigated by Child Protection. If the Secretary is satisfied on reasonable grounds that the child is in need of therapeutic treatment, then an application can be made to the court, and an order will be made if appropriate.[footnoteRef:667]  [660:  Tasmanian Commission of Inquiry (n 9) vol 8 ch 21 [5.3] Recommendation 21.9]  [661:  Children, Youth and Families Act 2005 (Vic) s 248.]  [662:  Victoria State Government, Families, Fairness and Housing, Therapeutic Treatment Reports and Orders – advice (Web page, December 2025) <https://www.cpmanual.vic.gov.au/advice-and-protocols/advice/children-specific-circumstances/therapeutic-treatment-reports-and>.]  [663:  Tasmanian Commission of Inquiry (n 9) vol 8 ch 21 [5.3].]  [664:  Erika Fortunato et al, ‘Expanding treatment pathways for sexually abusive behaviour in young people: an examination of Therapeutic Treatment Orders’ (2024) 31 Psychiatry, Psychology and Law 1029, 1040.]  [665:  Children’s Court of Victoria, Annual Report 2021–22, 10; Children’s Court of Victoria, Annual Report 2022–23, 11. These data are not provided in the 2023–24 Annual Report.]  [666:  Children, Youth and Families Act 2005 (Vic) s 185.]  [667:  See Victorian State Government (n 661).] 

As noted, this power exists separately from any criminal proceedings against a child. However, it has implications for a matter that is being dealt with in the Criminal Division of the Children’s Court. If a TTO is made, then the Criminal Division of the Court must adjourn criminal proceedings for at least the length of the TTO, if it has not yet made finding.[footnoteRef:668] The Criminal Division of the Children’s Court can also make a referral.[footnoteRef:669] Further, following the adjournment, if the Court is satisfied that the young person has attended and participated in a treatment program under a TTO, then it must discharge the child without any further hearing.[footnoteRef:670] A young person can also voluntarily attend a therapeutic treatment program, and the Court then has a discretionary power to adjourn criminal proceedings. Following the adjournment, if the Court is satisfied that the child has attended and participated, it must discharge the young person.[footnoteRef:671] The Commission of Inquiry also recommended the introduction of these provisions in the Children, Young Persons and Their Families Act 1997 (Tas) and the Youth Justice Act 1997 (Tas). [footnoteRef:672] [668:  Children, Youth and Families Act 2005 (Vic) s 352.]  [669:  Children, Youth and Families Act 2005 (Vic) s 349(2)]  [670:  Children, Youth and Families Act 2005 (Vic) s 354(4).]  [671:  Children, Youth and Families Act 2005 (Vic) ss 354A(1)–(2).]  [672:  Tasmanian Commission of Inquiry (n 9) Recommendation 21.9.] 

The key benefit of a TTO has been identified as creating an accessible pathway to early intervention.[footnoteRef:673] In addition, the order provides a timely response that allows for a young person to receive community-based treatment.[footnoteRef:674] A further benefit that has been identified in the Victoria context is a secondary but important consequence of the TTO framework: ‘better collaboration between statutory child protection, police, children’s courts and the sexual abuse treatment services, as well as increased confidence in the effectiveness of harmful sexual behaviour intervention’.[footnoteRef:675] The Victorian Law Reform Commission (VLRC) also noted that the TTO ‘is widely regarded as a success’.[footnoteRef:676] However, a need for formal evaluation has been identified, with concerns raised about the efficacy of mandatory treatment, potential net-widening effects, and placing young people under ‘harsher surveillance’.[footnoteRef:677] [673:  Fortunato et al (n 663).]  [674:  Ibid.]  [675:  Tasmanian Commission of Inquiry (n 9) vol 8 ch 21 [5.3].]  [676:  VLRC (n 243) [13.43].]  [677:  Fortunato et al (n 663), 1042–1043.] 

As recognised at [3.5], therapeutic interventions can form part of secondary and tertiary responses to harmful sexual behaviour – either aligned with, or separate from, the criminal justice system. However, as noted, more research is required to understand effective interventions for youth sexual offending and harmful sexual behaviour. In addition, available research suggests that most young people desist without any intervention.[footnoteRef:678] The TLRI also observes the concerns that have previously existed about the ‘welfare’ model, that, at times, over-complicated the nature of offending by young people and imposed unnecessary interventions that were disproportionate to the offending behaviour itself. This included more onerous interventions than adults might have received for the same conduct (see [5.3]). Such a consequence would be contrary to a key principle of the Youth Justice Act 1997 (Tas): that a ‘youth is not to be treated more severely than an adult would be’ (s 5(2)(b)). Accordingly, the TLRI’s view is that careful consideration and evaluation of the efficacy of treatment, and the implications of mandatory treatment, are required to prior to the introduction of a power for a court to require a young person who exhibits harmful sexual behaviour to engage in a therapeutic intervention, separate from a criminal process.  [678:  See [2.7].] 

[bookmark: _Toc218157328]Recommendations
Recommendation 5: Data should be made publicly available in relation to the number of reports of sexual offending that are made to the police where the alleged offender is a young person. These data should also (where possible) record the response from the police, and if a matter is not proceeded with, the reason(s) why matters do not proceed.
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Recommendation 6: Further evaluation of the efficacy of treatment and the implications of mandatory treatment is required if the Children, Young Persons and Their Families Act 1997 (Tas) is to be amended to give the Magistrates Court powers to order that a young person who engages in harmful sexual behaviour participate in a therapeutic intervention for harmful sexual behaviour, separate from the criminal justice system.
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Pre-plea diversion in the Tasmanian youth justice system and sexual offending
[bookmark: _Toc211849428][bookmark: _Toc218157332]Introduction
As discussed in Part 6, where young people accused of offences are concerned, police (Tasmania Police and the AFP) play a significant role as gatekeepers of the criminal justice system through their decisions about investigating, charging, and using diversionary procedure such as cautions or conferences. Part 5 set out the statutory framework under the Youth Justice Act 1997 (Tas), and the common law powers of the AFP, to divert a young person by way of a caution.
Part 7 now considers the use of pre-court diversion by Tasmania Police under the Youth Justice Act 1997 (Tas), and by the AFP under the common law, for sexual offending by young people in Tasmania. It also considers the use of diversion for youth sexual offending in other Australian jurisdiction, and examines research literature that has considered the appropriateness of diversion for sexual offending. The TLRI draws on this material, as well as the views expressed during interviews, to make recommendations for reforms to the approach to pre-plea diversion in Tasmania. 
[bookmark: _Toc211849429][bookmark: _Toc218157333][bookmark: _Ref218241076][bookmark: _Ref218241373]Use of diversion in Tasmania
[bookmark: _Toc211849430][bookmark: _Toc218157334]Official data sources
[bookmark: _Toc211849431][bookmark: _Toc218157335]Use of diversionary procedures: Tasmania Police
Data provided to the TLRI by Tasmania Police contains information about the use of diversionary procedures. From 2013–14 to 2023–24 there were a total of 27,551 actions against young people charged with criminal offences. This resulted in 15,208 (55.1%) referrals to court and 12,343 (44.8%) referrals to diversionary procedures (see Figure 7.1).
Figure 7.1 Distribution of youth justice referrals, court or diversion, all offences, 2013–14 to 2023–24

Source: Unpublished data, Tasmania Police
As shown in Figure 7.2, diversionary procedure referrals included formal and informal cautions, and community conferences, with informal cautions representing the largest proportion of referrals in each year.
Figure 7.2 Distribution of diversionary procedure referrals, all offences, 2013–14 to 2023–24

Source: Unpublished data, Tasmania Police
In relation to sexual offending by youths, of the 27,551 actions against young people, there were 169 young people charged with sexual offences. This resulted in 108 young people referred to court (63.9%) and 61 referred to diversionary procedures (36.1%).
As shown in Figure 7.3, referrals to diversionary procedures for sexual offences are generally less common than referrals to court. A comparison between Figure 7.1 (above) and Figure 7.3 indicates that young people alleged to have committed sexual offences are less likely to be referred to a diversionary procedure than young people alleged to have committed non-sexual offences.[footnoteRef:679]  [679:  Statistical comparisons were not possible due to the nature of the data.] 

Figure 7.3 Distribution of youth justice referrals for sexual offences, by court or diversion, 2013–14 to 2023–24

Source: Unpublished data, Tasmania Police
Exploring these referrals more closely,[footnoteRef:680] most court referrals were for sexual assault, representing 90.9% of all sexual offence cases (100; see Figure 7.4), with other offence types referred to court including child exploitation material offences and non-assaultive sexual offences. Similarly, most diversionary procedure referrals were also for sexual assault, representing 66.2% of cases (43; see Figure 7.5). These data highlight the gap between the prevalence of harmful sexual behaviour by young people (particularly for online behaviour) and the involvement of the youth justice system. In the ten-year period, only 25 child exploitation material offences were proceeded against by Tasmania Police. This contrasts with the 81 diversions relating to online offending reported by the AFP in the twelve-month period from September 2023 to September 2024. In the period 2023–24, there was one diversion procedure referral for a child exploitation material offence in Tasmania. [680:  Some disparities were evident when comparing the numbers of referrals between figures. However, it is possible that these disparities reflected multiple referrals for the same individuals, rather than errors in reporting.] 

Figure 7.4 Court referrals for sexual offences, by offence type, 2013–14 to 2023–24
[bookmark: _Toc211849432]
Source: Unpublished data, Tasmania Police
Figure 7.5 Diversionary procedure referrals for sexual offences, by offence type, 2013–14 to 2023–24
[bookmark: _Toc211849433]
Source: Unpublished data, Tasmania Police
[bookmark: _Toc211849434][bookmark: _Toc218157336]Use of informal cautions: Tasmania Police
In the period 2013–14 to 2023–24, there were 7,071 informal cautions for youth offenders, which accounted for 25.6% of the total number of youth offender files (27,551) and 57% of the total number of the diversionary procedures (12,329).[footnoteRef:681] In this period, informal cautions were very rarely used for sexual offences. There were only three informal cautions, and these were for child exploitation material offences.[footnoteRef:682]  [681:  Unpublished data provided by Tasmania Police.]  [682:  Unpublished data provided by Tasmania Police.] 

Previous Tasmanian research on youth offenders reported that informal cautions were most commonly used for public order and drug offences,[footnoteRef:683]with drug offences, stealing, public order liquor related offences, and street public order offences being the most common offence sub-categories.[footnoteRef:684] [683:  TSAC (n 167) app B Table B1, for the period 2010–11 to 2018–19.]  [684:  Ibid app B Table B2, for 2018–19.] 

[bookmark: _Toc211849435][bookmark: _Toc218157337]Use of formal cautions: Tasmania Police and AFP
In the period 2013–14 to 2023–24, there were 3,788 formal cautions administered to youth offenders by Tasmania Police, which accounted for 13.7% of the total number of youth offender files (27,551) and 30.7% of the total number of the diversionary procedures (12,329).[footnoteRef:685]  [685:  Unpublished data provided by Tasmania Police.] 

In this period, there were 34 formal cautions administered by Tasmania Police for sexual offences. Formal cautions were administered for sexual assault (19, or 55.9% of formal cautions for sexual offences), child exploitation material offences (12, or 35.3% of formal cautions for sexual offences) and other non-assaultive sexual offences (3, or 8.8% of formal cautions for sexual offences).[footnoteRef:686] [686:  Unpublished data provided by Tasmania Police.] 

Previous Tasmanian research on youth offenders reported that, as with informal cautions, formal cautions were most commonly used by Tasmania Police for public order and drug offences,[footnoteRef:687]with stealing, assault and injury to property being the most common offence sub-categories and street public order offences being the most common public order offence sub-categories.[footnoteRef:688] [687:  TSAC (n 167) app B Table B3, for the period 2010–11 to 2018–19.]  [688:  Ibid app B Table B4, for 2018–19.] 

In relation to the use of formal cautions by the AFP, the TLRI does not have detailed statistics. However, in interviews, the TLRI was told that, ‘between September 2023 and September 2024, the JACET had 81 disruptions or engagements with kids and … haven’t seen a repeat offender’.[footnoteRef:689] [689:  Participant 38.] 

[bookmark: _Toc211849436][bookmark: _Toc218157338]Use of Community Conferences: Tasmania Police
In the period 2013–14 to 2023–24, there were 1,470 community conferences for youth offenders, which accounted for 5.3% of the total number of youth offender files (27,551) and 11.9% of the total number of the diversionary procedures (12,329).[footnoteRef:690]  [690:  Unpublished data provided by Tasmania Police.] 

In this period, Tasmania Police data indicate that there were 28 community conferences from police referrals for sexual offences. Community conferences were predominantly used for sexual assault (24 referrals) with only two community conference referrals for each of the offence categories of child exploitation material offences and other non-assaultive sexual offences.
Data provided to the TLRI by DECYP set out the number of young people with an open community conference run by Youth Justice (see Table 7.1). As with other data, it shows that sexual offences only account for a small number of cases where community conferences are held.
Table 7.1 Distinct number of young people with an open Youth Justice Community Conference, by offence category,[footnoteRef:691] 2014–15 to 2023–24 [691:  Based on ANZSOC Division Code 03 ‘Sexual Offences’, where offence information was recorded.] 

	Period
	Young people with sexual offences
	Young people with all other offences
	Distinct number of young people

	2014–15
	6
	218
	223

	2015–16
	8
	209
	215

	2016–17
	5
	161
	165

	2017–18
	6
	152
	158

	2018–19
	Not published
	134
	138

	2019–20
	Not published
	138
	141

	2020–21
	Not published
	135
	137

	2021–22
	5
	141
	145

	2022–23
	0
	135
	135

	2023–24
	Not published
	186
	186

	Total
	33
	1151
	1178


Source: Unpublished data, DECYP[footnoteRef:692] [692:  Notes required for interpretation:1. Young people with the following YJIS task types open during the reporting period 1/07/2014 to 30/06/2024 are included: CC. 2. Young people with offences recorded in YJIS against an included task type that have been classified into ANZSOC 2023 Division ‘03 Sexual offences’ have been included under the category of ‘Young people with sexual offences’. All other young people with an open YJIS task are included under ‘Young people with all other offences’ irrespective of whether an offence was recorded. 3. Offence data is subject to data quality concerns and, as such, should be interpreted with a high degree of caution. 4. One young person may have more than one type of offence within the reporting period. They are counted against each offence category which means the summed values may be greater than the ‘Total’. Each young person is only counted once in the Total. 5. Disaggregated values fewer than five have been suppressed (‘Not published’) to protect client confidentiality. In addition, this is not to suggest that the extent of sexual offending by youth offenders is not greater – the absence of information cannot be interpreted as conclusive given the potential false negatives and also the extent of underreporting being unknown.] 

Given the small number of matters where community conferences are convened for sexual offences, sexual offence type has been aggregated over the reporting period, and as with Tasmania Police data, these data show that contact sexual offences are the most common sexual offence type for which community conferences are convened.
Table 7.2 Sexual offence types for young people with an open Youth Justice Community Conference, 2014–15 to 2023–24
	Offence description
	Distinct number of young people

	Child abuse material offences
	5

	Indecent Assault
	9

	Other sexual offences
	17

	Sexual assault of a child
	8

	Total
	33


Source: Unpublished data, DECYP[footnoteRef:693] [693:  Notes required for interpretation:1. Young people with the following YJIS task types open during the reporting period 1/07/2014 to 30/06/2024 are included: CC. 2. Young people with offences recorded in YJIS against an included task type that have been classified into ANZSOC 2023 Division 03 ‘Sexual offences’ have been included under the category of ‘Young people with sexual offences’. 3. Offence data is subject to data quality concerns and as such should be interpreted with a high degree of caution. 4. One young person may have more than one type of offence within the reporting period. They are counted against each offence category which means the summed values may be greater than the ‘Total’. Each young person is only counted once in the Total. 5. Offence descriptions come from the following sources: ‘Indecent Assault’ is defined under the Criminal Code Act 1924; ‘Child abuse material offences’ and ‘Sexual assault of a child’ refer to the ANZSOC 2023 Subdivision for the specific offences; and ‘Other sexual offences’ includes all other ANZSOC 2023 Division ‘03 Sexual offences’ for which numbers were too low to display separately.] 

Previous Tasmanian research on youth offenders reported that community conferences were used predominantly for crime offences,[footnoteRef:694]with stealing, assault and injury to property being the most common offence subcategories.[footnoteRef:695] [694:  TSAC (n 167) app B Table B5 for the period 2010–11 to 2018–19. Crime is a category recorded by DPFEM and includes arson, burglary, fraud-related offences, injure or destroy property, stealing and trespass.]  [695:  Ibid app B Table B6 for 2018–19.] 

[bookmark: _Toc211849437][bookmark: _Toc218157339][bookmark: _Ref218242097]TLRI Interviews
In the interviews conducted by the TLRI, diversion (including conferences and cautions) was discussed in 25 interviews. In ten of these interviews, interviewees had some direct experience with, or knowledge of, the use of diversion for sexual offending. 
There was general support for the use of diversion for less serious sexual offences, with views expressed that there was scope for greater use of diversionary procedures to impress upon a young person the seriousness of their conduct, as well as to provide a tangible justice response from the perspective of victim-survivors.
Interviewees discussed the use of police diversion (informal cautions and formal cautions) for low-level offences, such as some online offending, with a focus on providing an appropriate educative response:
I was aware of diversionary practices being used in a youth justice context, but it was very much subject to how serious the allegations were, and rightfully so, I might add. If they’re very serious allegations they shouldn’t be dealt with on a diversionary basis, but if they were allegations around that sort of posting of photographs, etc., on social media, I’m aware of a couple of instances where those sorts of things were dealt with on a diversionary basis. And I can recall one in particular that I was informed about had resolved by way of both the victim and the perpetrator attending at a conference [with] apologies being made, explanations being offered as to the impact the crime had upon the victim.[footnoteRef:696] [696:  Participant 29.] 

There’s something called ‘a disruption’ that used by the AFP for those online offences … they use that when it might be where a kid distributes three or four images of his ex-girlfriend to a couple of mates. Instead of putting a … court file together to go through to the youth justice system, a Sergeant of Police can sign off [on] a thing called [a] disruption.[footnoteRef:697] [697:  Participant 20.] 

I say, that online stuff, certainly most of the time they would result in a formal caution or sometimes even an informal caution and if it was a youth who’d been offending regularly rather it might end up with a community conference.[footnoteRef:698] [698:  Participant 22.] 

I’ve seen formal cautions for sexual offences but no community conferences. There are more informal cautions. [This is] an educative response rather than punitive response for online offending/harassment or harmful sexual behaviour.[footnoteRef:699] [699:  Participant 13.] 

For lower-level offending, very rarely would there be an arrest of a youth. Usually, it was more of an educative opportunity to go and talk to the youth and sometimes they may end up with a formal caution.[footnoteRef:700] [700:  Participant 22.] 

From a JACET perspective, the focus for juveniles is on education and disruption. Trying to break the circuit ... If we can stop a kid at any one point, even just thinking about that sort of space, then then it’s a win, so it depends on what you want to do with the court system. I think it’s pretty well clogged up already.[footnoteRef:701] [701:  Participant 38.] 

In the context of diversionary programs, kids sending child exploitation material to one another, it would just be a perfect example where that should exist and would work because I think that it would then dawn on them, the ramifications of it for both parties.[footnoteRef:702] [702:  Participant 3.] 

As noted, several participants discussed the value of the approach to cautioning used by the AFP (with JACET) in the context of online offending as an efficient and effective response:
The way that [the AFP have] been able to deal with a lot of these juveniles in the past is being quite fruitful and the families are very receptive to [them] coming and sitting down and speaking with parents or guardians and the young person and explaining why this is an issue for [police] and if they continue the behaviour, why [police will be] an issue for them. You know, as soon as they sort of hit 18 and they’re still going.[footnoteRef:703] [703:  Participant 38.] 

Some participants were aware of the use of (and value of) community conferences for sexual offending, but this was less commonly observed by those who took part in the interviews: 
When everyone’s willing to participate, it does open up that table of conversation and you know a few, when I have been involved in, the offender does go on to actually participate in other programs, to rehabilitate, and is willing to take the steps to actually do the proper behaviours.[footnoteRef:704] [704:  Participant 6.] 

It’s actually pretty effective. It was [a] very traumatic experience for the victim, but she wanted to be able to have her say and she was an older teen. She wasn’t 11 years old or anything like that. I think she would have been 15 or so. And her mother came with her. And she had a bit of support. So it was quite interesting in that it certainly seemed to have more of an effect on the offender. He didn’t understand up until that time … the seriousness and effect that he had had on the victim. I’m actually pretty big believer in the community conference process. I think that it works really well.[footnoteRef:705] [705:  Participant 22.] 

The need for considerable support to be put in place around the youth offender for conferences to be successful was highlighted. One participant had observed two conferences for sexual offences, where the victim-survivor attended. In one conference, the parents of the offender attended and were supportive and it was very positive, compared with the other conference where the parents were not interested.[footnoteRef:706] Other participants could not recall a conference being held for a sexual offence. [706:  Participant 6.] 

In 17 interviews, it was suggested that there is a need to increase the availability and use of diversionary mechanisms in response to sexual offending. It was noted in two interviews that diversion would also benefit the youth justice system by reducing demand on the legal sector. Diversion procedures were also seen to provide a timelier response that better meets the needs of young people (both offenders and victims), particularly when compared to the considerable delays that arise in Supreme Court matters:
[T]hey’re excellent and they work really well and I think they’re opportunities for, you know, the defendant to come and say sorry and recognise the impact that they’ve done to someone else. And even at times, they’ve given an opportunity for the victim or the complainant to understand the situation that the defendant was in that led them to do that, particularly dishonesty things and stuff like that. But so I do think if they work and if all parties want to be involved, it would be great.[footnoteRef:707] [707:  Participant 3.] 

Community conferences are just so much more powerful in comparison to the court system. They’re faster, so you’re really responding to the harm quickly. There’s so much work that the facilitators put in with the young person who has offended. Also, you know, contact with the victims – if they want that – so the victims don’t have to be involved. So it might just be other people who may have you know, [if] it happened in a school setting, maybe someone [like] a representative from school would come, rather than the actual victim. Or there may not even be any representative as the victim.[footnoteRef:708] [708:  Participant 16] 

There’d be advantages if [there were] an option or more discretion to deal with it at [a police] level that would solve or save a lot of work. So if there were provisions for police to deal with it, with these youth sex offenders, that would potentially unclog that work from the DPP or the prosecution service to deal with it at the lowest level. And if [police] could do the cautions for some of those offences, then we really potentially save these kids from becoming adult perpetrators. If [police] can deal with them and educate them and caution them, I just think it sets them up for a better life for themselves as well.[footnoteRef:709] [709:  Participant 21.] 

We don’t want to destroy young people’s lives for some poor decisions made.[footnoteRef:710] [710:  Participant 22.] 

Even for more serious sexual offences, diversion was seen as potentially appropriate due to the complexities of youth sexual offending, particularly around the lack of understanding of consent.
I mean in that specific situation where it’s clear that no one was trying to commit a criminal act, but it still happened … It’s hard because you’ve got these victims seeking justice. And if you just kind of [say] like, ‘well that was that was not ideal, that was the wrong thing, buddy’, then you know you’re not really doing that victim justice either. But then again, going straight down the charging with rape and going to the Supreme Court doesn’t quite necessarily fit the bill either.[footnoteRef:711] [711:  Participant 24.] 

Most of the kids that sent out a nude from a relationship break up, you know, their heart’s broken or if it’s gone to a friend, they’ve sent it out. It’s just, their frontal cortex hasn’t joined. They don’t understand what they’re doing as more than just for a bit of fun at the time, and a little bit of their hurt and revenge and stuff. It’s hard. It’s not sort of criminal in the big scheme of things, you know, a little bit of education and a little bit of ‘mate’, (and nine out of ten of these are guys), ‘you stuffed up here, what you’re doing is wrong, how would you feel if this was, images of you being sent out?’. Yeah, as opposed to someone who is actively searching the internet for [child exploitation material], depraved stuff, [that] is completely different.[footnoteRef:712] [712:  Participant 25.] 

However, there were some reservations expressed about diversion, with eight interviewees suggesting that it may not be appropriate for some or all cases of sexual offending due to the severe nature of this type of offending:
I think you have to be really careful about it, especially for the survivor and make sure that their voice is heard. Some of our survivors still tend to agree with things because of, as I said, a lot of these kids we’re talking about are actually really vulnerable.[footnoteRef:713] [713:  Participant 9.] 

We see that … more at the other end, the more … it is a serious sexual offence. You know, there’s violence attached to it, etc. And it … requires obviously a very different course of action, which is the [Magistrates Court] and then moving to the Supreme Court.[footnoteRef:714] [714:  Participant 15.] 

Honestly, I think it probably needs to go to court, because … there needs to be some sort of response. And I’m not saying we send them to jail, lock them up, but whether the court mandates some sort of educational program for them, or something like that.[footnoteRef:715] [715:  Participant 22.] 

It wouldn’t be very trauma-informed, I think, to just engage a victim in a restorative justice process. I think that could [be] quite problematic and tricky to manage, and I’m not really sure that [there is] a set-up within the justice system at the moment that would allow that. It’s a specialist area, and I think that in other jurisdictions they have specialists to work through restorative justice processes that include sexual offending. I don’t think we have that here – that I’m aware of – so it’s difficult.[footnoteRef:716] [716:  Participant 17.] 

There is not likely to be much appetite for a young person who is a victim of sexual abuse to participate in a community conference. There is more of an appetite from a system perspective to use cautions and conferences for sexual offences, particularly for online offending.[footnoteRef:717] [717:  Participant 13.] 

But having some sort of community conference with the victim-survivor and other people involved sitting around, I can’t see how that would be a process that would be psychologically safe for the people involved.[footnoteRef:718] [718:  Participant 31.] 

It was also stressed the value of any diversionary process rested on there being a genuine engagement with the process by the young sexual offender, so that it was not tokenistic but legitimate.[footnoteRef:719] Concerns were also expressed that participation in a diversionary process may be undermined if the broader context of the offending behaviour was not addressed:  [719:  Participant 12.] 

I think there’s a level of stupidity to that because you’re not addressing the underlying issues. So, if the child is going home to see dad be sexually violent towards mum every single night, how would giving someone a caution assist them in any space, other than don’t get caught?[footnoteRef:720] [720:  Participant 31.] 

It was also reported in 14 interviews, that police may regularly work with schools to contribute to the educative response to youth-perpetrated harm. This was said to be the first level of response from police to allegations of posting intimate images online:
[Police] have done formal cautions on minor distribution of CEM, when there’s been a boyfriend, girlfriend or a friend’s got a nude or something and shared it. And … usually it’s not straight up a formal caution. [Instead, police have] gone out and spoken to them and done education around that and whether that’s been in the whole of [the] school or individually. If they continue that behaviour, then [police may use] a formal caution around the distribution of images.
[Police] met with the school principals [and] … identified some schools where [they] thought [they] could … have the greatest impact and started interacting with those schools and [they’d] go and work with the high-risk students and that sort of thing. And whilst that wasn’t purely a sexual-violence focused activity, that was certainly a big part of it. It was about encouraging those respectful relationships, trying to have a positive influence on particular kids [they] would identify that weren’t getting that at home.[footnoteRef:721]  [721:  Participant 22.] 

So in terms of disruption? [Police] in the past met with different schools that are having an influx of those sorts of issues of online sexual offending. Police would talk to the teachers, talk to the counsellors and haven’t necessarily been looking at criminality unless you know, maybe the one kid that’s showing it to 15 other kids. Maybe that’s someone to look at talking to, but stopping the behaviour is probably more important at that point.[footnoteRef:722]  [722:  Participant 24.] 

[A high school] had a real problem and [police went] three times … to the same group, I think grade eight students. In the end, we had the whole grade … cohort there and [police were] talking to them and … said, ‘right, whoever’s willing to stand up in front of this class now without your gear on and just stand there so that everyone can laugh and make fun of you, come and do it right now, because that’s exactly, yeah’. [Police] pitched it that way to them to try and, get it through to them that what they’re doing is harming others, and what the consequences will be.[footnoteRef:723] [723:  Participant 25.] 

Last year, or the year before might have been, [there was] a ring, a group of kids … at … a local high school and it was out of control. This sending, taking photos, not accessing, but it kept going. So what [police] did with the school was identified the ringleader, who was a … boy, [police] spoke to his parents, and they had no idea, so they were shocked, but they were very supportive of educating all of these kids. What [police] actually did was [they] got a warrant and went to the school and [took] that child out of class, took his phone … and his parents knew, and did a full police interview with the parents [and] this child. And he wasn’t charged, it was very educative, but he went back to school and the education that he could give as a peer [from] his experience, realising how serious this was, it stopped everything.[footnoteRef:724] [724:  Participant 21.] 

[bookmark: _Toc211849438][bookmark: _Toc218157340]The Tasmanian Commission of Inquiry and government response
As with previous Tasmanian research examining the use of police diversion, the Commission of Inquiry made observations about the declining rates of diversion for youth offenders.[footnoteRef:725] In the context of responding to harmful sexual behaviour, the Commission made recommendations that were directed to increasing the use of diversionary processes for youth offenders, including introducing legislation to widen the range of offences where diversion may be used and to create a presumption in favour of pre-court diversion.[footnoteRef:726] Diversion in this context refers to informal cautioning, formal cautioning and community conferences. The Commission also recommended reconsidering the list of prescribed offences to allow pre-court diversion to be maximised, as well as ensuring that ‘prescribed offences do not exclude children engaging in harmful sexual behaviours from broader therapeutic and diversionary opportunities’.[footnoteRef:727] The Commission noted that the Commissioner for Children and Young People had advocated for repealing prescribed offences from the Youth Justice Act 1997 (Tas), so that all offences, including serious offences, could ‘be dealt with in a trauma informed, child centred way that is consistent with best practice’.[footnoteRef:728] [725:  Tasmanian Commission of Inquiry (n 9) vol 5 ch 12 [5.3.4]. See recommendations set out in Appendix K and Appendix L.]  [726:  Ibid Recommendation 12.13.1(c).]  [727:  Ibid [5.3.7].]  [728:  Ibid, quoted at [5.3.7].] 

The Tasmanian Government has committed to reviewing the operation and effectiveness of diversionary processes and also reviewing legislation that relates to increasing children and young people’s access to diversion at multiple points in the youth justice system.[footnoteRef:729] The Youth Justice Reform Team is currently undertaking a review of cautioning and community conferences and identifying any opportunities for change and to reduce barriers for young people to access these options.[footnoteRef:730] In addition, it is engaging with work to complement other justice-related Commission of Inquiry recommendations, especially the review of the Youth Justice Act 1997 (Tas), prioritising rehabilitation in sentencing, as well as reducing barriers to accessing diversion, such as the requirement to admit guilt.[footnoteRef:731]  [729:  YJRT Implementation Plan 2025–27 (n 37). See Tasmanian Government (n 11).]  [730:  YJRT Implementation Plan 2025–27 (n 37); YJRT Action Plan Report 2024–25 (n 38) 6; Tasmanian Government (n 11).]  [731:  YJRT Implementation Plan 2025–27 (n 37) 10] 

As part of the government implementation of the recommendations of the Commission of Inquiry, as noted, the Youth Justice Diversionary Services Framework and a Youth Justice Model of Care have been created.[footnoteRef:732] These models define diversion to encompass both diversionary processes and diversionary services: [732:  YJRT Framework (n 37). See YJRT Model of Care (n 38). See Tasmanian Government (n 11).] 

Diversionary processes aim to provide pathways through which children and young people aged 10–17 years who have committed offences can be directed away from further involvement in the justice system. … 
Diversionary services contribute to achieving the aim of reducing the likelihood of future offending, by responding proportionately to the needs of children and young people including services that address a child or young person’s unmet needs. In addition, diversion can facilitate engagement or re-engagement with prosocial pathways such as education, training, and employment.[footnoteRef:733] [733:  YJRT Framework (n 37) 6.] 

This Framework states that its vision is that: ‘Children and young people are kept out of the youth justice system using diversion that is early and lasting’.[footnoteRef:734] It says that diversionary services ‘should be available at the earliest point that a child or young person comes into contact with the youth justice system, such as through police referrals, and also for children and young people who have more advanced or complex offending behaviour’.[footnoteRef:735] [734:  Ibid 7.]  [735:  Ibid 28.] 

[bookmark: _Toc211849439][bookmark: _Toc218157341]Use of diversion for sexual offences committed by youth offenders in other jurisdictions
[bookmark: _Ref217996306]The use of police diversion through cautions and participation in conferencing has been a feature of other Australian youth justice systems, particularly in relation to low-level offending.[footnoteRef:736] Appendix I sets out the different approaches relating to police powers of diversion in other jurisdictions, with a particular focus on diversion for sexual offences. [736:  ALRC (n 65) [18.38]. See Appendix setting out the various approaches in Australia. Kathleen Daly, ‘Restorative justice and sexual assault: An archival study of court and conference cases’ (2006) 46(2) The British Journal of Criminology 334–356; Lisa Mary Armstrong, ‘Is restorative justice an effective approach in responding to children and young people who sexually harm?’ (2021) 10(4) Laws 86–95.] 

[bookmark: _Toc211849440][bookmark: _Toc218157342]Police cautions
In Victoria, the common law allows police to divert young offenders if a young person admits to the offence and the offence is not considered to be too serious. For sexual offences, a caution is only given in exceptional circumstances.[footnoteRef:737] Police also have power to refer a young person to the Secretary of the Department for a therapeutic treatment order as a diversionary measure.[footnoteRef:738] Common law powers to caution are also relied upon by police in the Australian Capital Territory. The common law also provides the basis for the AFP to exercise discretion to caution for Commonwealth offences (see [5.7]) where a young person takes responsibility for the offence. Based on information provided in interviews, this is used by the AFP for online offending by young people.  [737:  Youth Law Australia, Formal cautions (Web page, 8 May 2024) <https://yla.org.au/vic/topics/courts-police-and-the-law/the-youth-justice-system/formal-cautions/>.]  [738:  See Appendix I.] 

In other jurisdictions, the powers of police to administer or issue a caution are contained in legislation that does not explicitly preclude the use of a caution for all sexual offences. In Queensland, there are no legislative restrictions on the type of offences for which police can issue a caution, but cautions are operationally restricted to offences that are not serious offences. However, the Police Guidelines direct police to give consideration to cautions for lower-level sexual offending: ‘if a child commits a sexual offence, officers are to consider and comply with the provision of guidelines 5(i) and 5(v) of the Director of Public Prosecution Guidelines’. These provide for special considerations relating to the prosecution of child offenders (5(i)) and set out that child may be prosecuted for a sexual offence where the child has exercised force, coerced someone younger, or otherwise acted without the consent of the other person. Further the guidelines provide that a child should not be prosecuted for sexual experimentation involving children of similar ages in consensual activity (5(v)).[footnoteRef:739]  [739:  See Appendix I. it is noted that the DPP Guidelines are under review.] 

Related, police cautions were used for young people in 79% of offences relating to CSEM offences in Queensland (see [7.5.11]). Cautions are also used for physical sexual offending charges.[footnoteRef:740]  [740:  See [7.5.11].] 

In South Australia, police are able to give a caution for minor offences, including minor sexual offending. This would include some types of online and physical sexual offending.[footnoteRef:741] [741:  See Appendix I.] 

As with Tasmania, in the Northern Territory, legislation relies on the definition of ‘prescribed offences’ to limit the use of diversion for sexual offences.[footnoteRef:742] However, unlike Tasmania, in the Northern Territory, the offence of production or possession of child abuse material is included in the definition of prescribed offences, and so precluded from cautioning.[footnoteRef:743] [742:  See Appendix I.]  [743:  See Appendix I.] 

 In Western Australia and New South Wales, legislation prevents cautions from being given for several physical sexual offences (as set out in legislation) but there are no such restrictions for online offending.[footnoteRef:744]  [744:  See Appendix I.] 

[bookmark: _Toc211849441][bookmark: _Toc218157343]Referral to conferences
As with Tasmania, in other jurisdictions police have powers to refer a young person to a restorative justice process. Any restrictions on referrals to conferences generally mirror the restrictions that exist in the particular jurisdiction on the use of formal cautions.[footnoteRef:745] This means that diversion to conferencing by police is not available in New South Wales and Western Australia for a range of serious physical sexual offences, but this restriction does not apply to online offending. There are also limits on diversion for conferences for prescribed offences in the Northern Territory. [745:  See Appendix I.] 

In South Australia, police can refer a young person to a family conference for minor sexual offending. Victim-survivors who have been harmed can be invited (along with their guardians) to attend, but conferences can also go ahead without their involvement.[footnoteRef:746] [746:  ALRC (n 65) 662.] 

In Queensland, police can divert sexual offenders to a conference (where the victim-survivor attends) or an alternative diversion program (where a victim-survivor is not willing to participate in a conference). In Queensland, for a restorative justice conference, the person harmed needs to participate either directly or through a representative. The representative can include someone from a victims’ advocacy group. Participation can include pre-recorded communication.[footnoteRef:747] If the person harmed does not participate, then the young person can be diverted to an alternative diversion program. [747:  Ibid 661.] 

[bookmark: _Ref217995348]Available data show that, in Queensland, for the offence of making, distribution and possession of CSEM between 1 July 2019 and 30 June 2021, 738 children aged 10 to 17 came to police attention for child exploitation material.[footnoteRef:748] In relation to these offences – which included the making, distributing and possessing CSEM – 98% (726) were dealt with by police and the majority were diverted. Police cautions were given in 79% of cases (577 children), 4% referred to youth justice conferencing (30 children), and in 6% of matters no further action was taken (44 children). Other actions were taken for 10% (75 children). It was reported that only 1.5% were charged as a result of the non-consensual sharing of images (11 children).[footnoteRef:749] In the Childrens Court of Queensland Annual Report 2023–24, it was reported that there were 794 cautions administered for sexual assault and related offences.[footnoteRef:750] In this period, there were 269 offences where a restorative justice process (either a conference with the victim-survivor or an alternative diversion process without a victim-survivor) was held (186 for sexual assault and 83 for non-assaultive sexual offences).[footnoteRef:751] There were 270 finalised charges in the Childrens Court of Queensland for sexual assault and related offences (136 were not adjudicated, and 134 were adjudicated).[footnoteRef:752] [748:  See Women’s Safety and Justice Taskforce (Queensland), Hear Her Voice: Report Two (vol 1, 2022) ch 2.15.]  [749:  Parliamentary Joint Committee on Law Enforcement (Cth), Law Enforcement Capabilities in Relation to Child Exploitation (Report, 2023) <https://parlinfo.aph.gov.au/parlInfo/download/committees/reportjnt/RB000046/toc_pdf/Lawenforcementcapabilitiesinrelationtochildexploitation.pdf> [3.47].]  [750:  Childrens Court of Queensland, Annual Report 2023–24 <https://www.courts.qld.gov.au/about/publications> 28.]  [751:  Ibid 29.]  [752:  Ibid 31.] 

A more structured approach is set out in the Australian Capital Territory, where provisions in legislation specify the process of referral of sexual violence to diversionary processes, including by police (see Appendix I). However, legislation generally restricts diversion by police to a restorative conference prior to a guilty plea or a finding of guilt. Prior to this, police diversion is only permitted for young offenders (aged 14 to under 18) for less serious sexual offences in exceptional circumstances. Otherwise, diversion for sexual offences is not possible before a guilty plea or a finding of guilt, and is made by the court.[footnoteRef:753] [753:  See Appendix I.] 

[bookmark: _Toc211849442][bookmark: _Toc218157344][bookmark: _Ref218241409][bookmark: _Ref218241706][bookmark: _Ref218253408]Diversion through the use of formal cautions and conferencing for sexual offending
[bookmark: _Ref217996126]In the literature and in the Beijing Rules, there has been strong support for the use of diversion by police for youth offenders as means of reducing youth reoffending.[footnoteRef:754] Reflecting concerns about the association between more punitive (and stigmatising) criminal justice responses and recidivism, as well as other negative consequences for the young person, there has been ‘a strong emphasis on diversion away from the criminal justice system for low-level offences through the use of caution and warning programmes, formal diversion programmes … and the use of bail and bail support programmes’ for young offenders.[footnoteRef:755] While the use of diversion for young people for low-level, non-violent offending, such as shoplifting, is well accepted, there are differing views about its use for sexual offences. However, in Tasmania and other Australian jurisdictions, there is an acceptance that diversion through the use of formal cautions can be appropriate response for at least some categories of sexual offending.[footnoteRef:756]  [754:  Molly McCarthy et al, ‘Examining the Role of Police-Led Diversion in the Youth Criminal Decline in Australia’ (2025) Victims and Offenders, https://doi.org/10.1080/15564886.2025.2536313, 2, 19; Caroline Harmon-Darrow et al, ‘Gentrification’s Association with Police Violence and the Moderating Effects of Race (2023) 13(3) Psychology of Violence 183; Rachael Green et al, ‘Police Decision-making with Youth Offenders: Examining Barriers to the Use of Diversion Options’ (2019) 53 Australia and New Zealand Journal of Criminology 137, 139.]  [755:  Green et al (n 753), 138.]  [756:  See Appendix I.] 

[bookmark: _Ref218005998]In addition, restorative justice processes have been incorporated in the response to youth offending, allowing police and/or the courts to divert a young person to a community conference.[footnoteRef:757] Since the 1990s, there has been debate about the appropriateness of using restorative justice processes, such as conferences, for sexual offences, particularly in the context of adult offenders.[footnoteRef:758] Concerns raised with the use of restorative justice in the context of family violence and sexual offences include that it may: increase the risk to victim-survivor safety; have the process manipulated by offenders; put pressure on victim-survivors to accept outcomes they feel are inappropriate; reinforce community norms about sexual violence; not have sufficient impact on offender; and send a message that sexual violence is not serious violence.[footnoteRef:759] In addition to risks for re-victimisation and power imbalances between victim-survivors and offenders, concerns have also been raised about the potential for net-widening[footnoteRef:760] – in that some offences that may not have previously elicited a justice response may do so by receiving a referral to a restorative justice program.[footnoteRef:761] The benefits of restorative justice approaches have been said to include providing more choices to victim-survivors, creating another form of accountability for offenders, and meeting needs that the criminal justice system cannot.[footnoteRef:762] [757:  See Appendix I.]  [758:  See Siobhan Lawler, Hayley Boxall and Christopher Dowling, Restorative Justice Conferencing for Domestic and Family Violence and Sexual Violence: Evaluation of Phase Three of the ACT Restorative Justice Scheme (Research Report No 33, Australian Institute of Criminology, 14 January 2025) <https://www.aic.gov.au/sites/default/files/2025-01/rr33_restorative_justice_conferencing_for_dfv_and_sv.pdfxi> 1.]  [759:  See Daly (n 735).]  [760:  See Armstrong (n 735); Thulane Gxubane, ‘Restorative justice with youth sex offenders: Issues for practice’ (2014) 26(2) Southern African Journal of Social Work and Social Development 241–259.]  [761:  See also VLRC (n 243) [9.50].]  [762:  Ibid.] 

[bookmark: _Ref218016536]More recently, there has been greater acceptance of the role of restorative justice processes for sexual offending, with the ALRC writing that ‘We considered the strong cases for making restorative justice widely available as an option in response to sexual violence’,[footnoteRef:763] either as a complement to the criminal justice system or as a process that can happen independently of other justice processes.[footnoteRef:764] However, it was noted that, with the exception of South Australia and Queensland, restorative justice is ‘used less frequently for sexual offences involving children and young people’.[footnoteRef:765] The ALRC considered that restorative justice should be more widely used, and that legislation should provide for restorative justice to be available: [763:  ALRC (n 65) [18.1]. See also ALRC (n 65) Recommendation 58.]  [764:  See also Queensland Sentencing Advisory Council, Sentencing of Sexual Assault and Rape: The Ripple Effect (Final Report, 2024) 16.3; RMIT University, Centre for Innovative Justice, Restorative Justice Conferencing Pilot Program, (Background Paper, 2016); KPMG and RMIT University Centre for Innovative Justice (n 66).]  [765:  ALRC (n 65) [17.8].] 

where a person who has experienced sexual violence has not reported the violence to the police;
where a person has reported to police but there are inefficient grounds to file charges or prosecution was discontinued;
during criminal proceedings as part of the accused person being referred to a diversionary program that provides for a restorative justice process;
after a guilty plea or conviction and before sentencing; and
any time after sentencing, including as part of parole proceedings.[footnoteRef:766] [766:  Ibid Recommendation 60. See also Appendix J for a summary of the operation of restorative justice processes that reflect the recommendations of the ALRC in ALRC (n 65).] 

Australian research has shown that diversion from the criminal justice system and participation in restorative processes can reduce the likelihood of reoffending. The ALRC wrote that ‘restorative justice has been positively evaluated, including in cases involving sexual violence’.[footnoteRef:767] The value of restorative justice can be viewed from the perspective of the offender. It has been observed that ‘a recent evaluation of the [restorative justice] program operating in the Australian Capital Territory between 2006 and 2016 found that young people referred to [restorative justice] were significantly less likely to reoffend in the follow-up period’.[footnoteRef:768] However, research has not examined the reduction of offending for young people referred to diversionary processes for sexual offences.[footnoteRef:769] More research is being undertaken, with a 2025 process review of the use of restorative justice processes for family and sexual violence conducted in the Australian Capital Territory (‘2025 ACT Review’).[footnoteRef:770] This research found that, from the perspective of the person responsible, participation in the conference was seen to provide accountability, increase an understanding of the impact of their actions, allow them to access supports, and increase their commitment not to reoffend.[footnoteRef:771] This aligns with the principles of youth justice in relation to accountability. It also aligns with the generally accepted approach that, where appropriate, children and young people exhibiting harmful sexual behaviour should be supported to move out of the justice system,[footnoteRef:772] with the ALRC indicating that there was ‘widespread support for improving the accessibility of restorative justice for youth sexual offences’.[footnoteRef:773] [767:  Ibid [17.13].]  [768:  Lawler et al (n 757) 6.]  [769:  Ibid.]  [770:  Ibid 36. ]  [771:  ALRC (n 65) 120.]  [772:  VLRC (n 243) [8.58].]  [773:  ALRC (n 65) [18.43].] 

However, great care is required in the use of restorative justice, including community conferences, for sexual offending. Particular concerns (as noted) exist for victim-survivors related to the risk of minimisation of sexual violence and risks arising from inter-personal dynamics at a conference.[footnoteRef:774] There has been some limited research showing that there may be benefit for victim-survivors from participation in a restorative justice process, but more research is required.[footnoteRef:775] The 2025 ACT Review[footnoteRef:776] found that, following their participation in a restorative justice conference, the outcomes described by persons harmed included: increased information, participation and voice, safety and support, improved relationships, and closure and being able to move on.[footnoteRef:777] To achieve benefits for victim-survivors of sexual offending, it is well accepted that any use of restorative justice requires considerable resources to ensure that it is carefully managed, with strong safeguards in place, and that it is well done.[footnoteRef:778] To achieve this, the ALRC indicated that: [774:  Ibid [17.19].]  [775:  Lawler et al (n 757) 6.]  [776:  Ibid 36. ]  [777:  Lawler et al (n 757).]  [778:  ALRC (n 65) [17.20]–[17.22], ch 18.] 

At a minimum, the legislated aims of restorative justice should include: 
· empowering people who have been harmed and responding flexibly to their needs; 
· respecting all participants and ensuring their safety; and 
· repairing harm.[footnoteRef:779] [779:  Ibid [18.21].] 

In relation to young people, it was noted that extra safeguards were required by way of specialised screening and independent support from experts to ‘protect children and young people from being pressured to participate and make sure they are able to take part safely and in a meaningful way’.[footnoteRef:780] [780:  Ibid [18.46]. See also VLRC (n 243) [9.59]–[9.130] and the Queensland Women’s Safety and Justice Taskforce, Hear Her Voice – Report Two: Women and Girls’ Experiences Across the Criminal Justice System. Volume One (Women’s Safety and Justice Taskforce, Brisbane, 2022) ch 2.15 for a discussion of principles that should inform the use of restorative justice processes for sexual offences to minimise risk. There are also restorative justice guidelines in the Australian Capital Territory (Crimes (Restorative Justice) Sexual and Family Violence Offences Guidelines 2018 (ACT)) and New Zealand (Ministry of Justice (NZ), Restorative Justice Standards for Sexual Offending Cases (June 2013)) that provide models for the safeguards that can be created minimise the risks of restorative justice.] 

There are also indications that even where available, there may be low use of restorative justice processes for sexual offending. The 2025 ACT Review found that referral of sexual violence matters was much lower than anticipated. This was said to reflect the basic eligibility criteria, which limited the ability to refer matters prior to charge (for serious matters), and the high rates of attrition in the criminal justice system for sexual offences (meaning that the cases did not make it further through the criminal justice system to allow for a referral at a later stage).[footnoteRef:781] Low rates of referral for sexual offences was also considered to arise from the perception that restorative justice was a ‘soft option’ for offenders.[footnoteRef:782]  [781:  Lawler et al (n 757) 135.]  [782:  Ibid 141.] 

[bookmark: _Toc211849443][bookmark: _Toc218157345][bookmark: _Ref218242107]TLRI views and recommendations
As set out at [7.2], data indicate that diversion is used for sexual offending in Tasmania, but young people who commit sexual offences are less likely to receive a referral to a youth diversionary process under the Youth Justice Act 1997 (Tas) than young people who commit non-sexual offences. The TLRI notes that, in the interviews, there was general support for the use of diversion for less serious sexual offences, with views expressed that there was scope for greater use of diversionary procedures. As discussed, there was also support expressed for the diversionary approach employed by the AFP in relation to online offending. Diversion by way of caution or conferencing was seen to impress upon a young person the seriousness of their conduct, as well as to provide a tangible justice response from the perspective of victim-survivors. It was also considered to provide a timelier response than would be available through a court process. These views aligned with the recognised benefits of diversion, and the objectives of youth justice to encourage the prompt resolution of criminal charges and encourage accountability and an acceptance of responsibility.[footnoteRef:783] This also reflects the views expressed by many of the interviewees that there was a need to increase the availability and use of diversionary mechanisms in response to sexual offending. Interviewees considered that diversion may be particularly beneficial to educate the young person, be better for both the offender and the victim-survivor by reducing delay, and could reduce the demand on the legal sector. Accordingly, the TLRI has considered how the diversion framework could better address the needs of young people alleged to have committed sexual offences and the victim-survivors of sexual harm. [783:  See Part 5.] 

[bookmark: _Toc211849444][bookmark: _Toc218157346]Eligibility for diversion
As noted at [5.6], police do not have the discretion to refer prescribed offences to pre-plea diversionary processes in Tasmania. These matters are dealt with in the Supreme Court. In the Commission of Inquiry, it was recommended that the current list of prescribed offences be reviewed to widen the range of offences where diversion is possible, and to create a presumption in favour of diversion.[footnoteRef:784] The Commission wrote that: [784:  Tasmanian Commission of Inquiry (n 9) Recommendation 12.13.] 

The Government should … reconsider the current list of prescribed offences to ensure opportunities for pre-court diversion can be maximised. In addition, the Government should ensure prescribed offences do not exclude children engaging in harmful sexual behaviours from broader therapeutic and diversionary opportunities.[footnoteRef:785] [785:  Ibid [5.3.7]] 

A review of all prescribed offences is broader than the scope of this Research Paper, and the TLRI does not make any recommendations relating to reforms to the prescribed offences. However, the TLRI makes observations that it considers are important to inform any such review. As discussed, the scope of prescribed offences has two implications within the criminal justice system – it means that matters cannot be diverted, either by police caution or referral to a community conference, and the matter is dealt with in the Supreme Court.[footnoteRef:786] There are three very serious sexual offences (rape, aggravated sexual assault, and persistent sexual abuse of a young person) which are prescribed offences for young people aged 14–17. It can be questioned whether it is appropriate for police to exercise discretion to divert these alleged sexual offenders from the court process – either by caution or referral to a community conference, and it is likely that any proposal to remove these offences would be met with significant opposition. This was certainly the view expressed by some of the interviewees. Generally, there was more consistent support in the interviews for diversion in the context of online offending, and for less serious physical sexual offending. However, some interviewees did consider that diversion was potentially appropriate for more serious sexual offences, reflecting the complexities of youth sexual offending and the wider range of circumstances in which offending could occur. As noted at [7.6], the ALRC has observed an increased acceptance of the use restorative justice processes for sexual offending.  [786:  In addition to the question of whether there should be a change to the category of cases that are eligible for diversion, it  is a policy question as to whether such cases should be matters  that must be dealt with in the Supreme Court, and if so, whether they are matters where the Supreme Court can remit to the Youth Justice Division: see [5.5.7] for a discussion of the power of the Supreme Court to remit matters.] 

However, as noted, it is likely that there would be significant opposition to any reform that would remove rape, aggravated sexual assault, and persistent sexual abuse from the scope of prescribed offences to allow young persons alleged to have committed those offences to participate in diversion. This is a matter that, in the view of the TLRI, requires great caution so as not to make any reform that inadvertently communicates a message that sexual violence is not serious, or that understates the harm caused to victim-survivors of sexual offending. As set out at [2.3], the harms caused by sexual offending can be profound and ongoing. Further, as discussed at [8.3], in sentencing a young person for a sexual offence, the Supreme Court has long recognised the need to impose a sentence that reflects the seriousness of the crime and the interests of victim-survivors, as well as to act as a deterrent to other young people. As recognised in Director of Public Prosecutions v NOP,[footnoteRef:787] the message communicated to a young offender’s peers remains an important function of the law: [787:  Director of Public Prosecutions v NOP [2011] TASCCA 15.] 

Whilst the needs of general deterrence are muted when dealing with a youth, they should not be ignored. It is to be expected that as with the respondent, many of his peers would experience a period of turbulent sexual development and adjustment. Notwithstanding the privacy afforded to proceedings involving youths, it is inevitable that the respondent’s peers would become aware of the proceedings and their outcome. It is highly undesirable that the sentence imposed on the respondent should leave his peers with the impression that he received no penalty.[footnoteRef:788] [788:  Director of Public Prosecutions v NOP [2011] TASCCA 15, [42] (Evans J).] 

Any reform will require further consultation and careful consideration of the needs of victim-survivors, the need to recognise the seriousness of the offending, and the educative function of the criminal law. 
In addition, in any review, the TLRI observes that it is important to recognise that the offence categories in Tasmania can cover a broad spectrum of behaviour, and that the offence ‘labels’ may not always appropriately capture the seriousness of the conduct.[footnoteRef:789] An alternative to specifying prescribed offences that could be considered is to adopt an approach that focuses on the circumstances of the charge when making a decision about whether or not the particular matter is too serious for diversion and/or for the jurisdiction of the Youth Justice Division. There are complexities in determining the basis on which this decision would be made, and by whom.[footnoteRef:790] It is not straightforward to compare the approaches in other jurisdictions given their differing approaches to the use of diversion and also the jurisdiction of their youth court (see Appendix I). However, there are examples where discretion is exercised by the prosecution or the court, rather than relying solely on legislation that prescribes an offence or offence category.  [789:  By way of example, it is worth noting that some cases of indecent sexual assault involve very serious conduct. Recent prosecutions of adults that illustrate this point are: Tasmania v GD (7 August 2025, Wood J); Tasmania v DJS (28 August 2024, Wood J); Tasmania v Eastley (8 February 2023, Brett J); Tasmania v MLSC (29 September 2023, Pearce J). ]  [790:  A question is whether there should be legislative guidance as to the matters that are relevant to determining the applicability of the diversionary process. It is noted that, beyond the offence itself, a very wide variety of circumstances may be relevant at this juncture, including the ages of the offender and the victim-survivor, any attempts by the offender to silence the victim-survivor, whether any prior offending history indicates that the offence is part of a pattern of behaviour (possibly escalating in seriousness), and so forth. ] 

In South Australia, for example, ‘prescribed offences’ are not used, and decisions in relation to the use of pre-court diversion are made by police based on whether or not an offence is a minor offence (defined by reference to the harm caused, the young person’s character and criminal history, the likelihood of reoffending, and the attitude of parents or guardians).[footnoteRef:791] Decisions about the jurisdiction of the Youth Court are similarly made on the basis of the seriousness of the offence (major indictable offences) and an exercise of discretion of the Director of Public Prosecution that a particular matter should be heard in the adult court rather than the Youth Court based on whether the young person poses an appreciable risk to the safety of the community.[footnoteRef:792] In addition, the Youth Court can refer a matter to an adult court on application of the Director of Public Prosecutions or the police prosecution because of the gravity of the offence or because of a pattern of repeated offending.[footnoteRef:793] The Youth Court can also refer a matter to diversion after guilt is established.[footnoteRef:794]  [791:  Young Offender Act 1993 (SA) ss 3, 6, 7. See Appendix I.]  [792:  A major indicatable offence is an offence with a maximum term of imprisonment of 5 years or more: see Appendix I.]  [793:  Young Offender Act 1993 (SA) ss 17, 17A. See Appendix I.]  [794:  Youth Offender Act 1993 (SA) s 17(2).] 

In Victoria, ‘prescribed offences’ are also not used, and it is the Children’s Court that has a discretion for serious sexual offending to be uplifted to a higher court rather than to hear the matter.[footnoteRef:795] Police only have common law powers to administer cautions, but the Children’s Court has power to divert a young person to a diversion program before a plea.[footnoteRef:796] These different approaches could provide guidance about the safeguards that could be put in place to inform possible reforms in Tasmania with decisions needing to be made about who can exercise the discretion, on what basis, and at what stage in criminal proceedings.[footnoteRef:797] [795:  See discussion in [8.8.11]. Note, in Victoria, recent reforms will automatically uplift a range of violence offences to the County Court from the Children's Court, for offenders aged 14–17. Note, none of the prescribed offences are sexual offences.]  [796:  See Appendix I.]  [797:  See [8.8] for a discussion of the TLRI’s views and recommendation about diversion by the court.] 

Other issues will also need to be considered to ensure that any change made to the current approach does not have unintended consequences for the community. These would include the interaction of any expansion to the use of community conferences for any civil proceedings that a victim-survivor may commence, implications for the supports that a person receives in the criminal justice process (for example, through the Witness Assistance Service or Witness Intermediaries), as well as implications for the registration of the young person under the Community Protection (Offender Reporting) Act 2005 (Tas), which can only be made by a court.[footnoteRef:798] [798:  See [8.8].] 

A related question is whether there should be a distinction drawn between serious physical sexual offences (which currently cannot be diverted) and serious online offences relating to child exploitation material (which can be diverted). Different approaches exist in other Australian jurisdictions. Western Australia and New South Wales take a similar approach to Tasmania, in that serious physical offending cannot be diverted but there are no restrictions on online offending. By contrast, in the Northern Territory, possession or production of child exploitation offences are excluded from diversion in addition to serious physical offending. Different again is the approach in Queensland, where there is no restriction on the sexual offence categories that can be diverted. The Queensland approach aligns with the Beijing Rules, with diversionary measures not restricted to minor offences but available ‘whenever appropriate’.[footnoteRef:799] A further question that would need to be addressed is: if offences are no longer prescribed offences would the Youth Justice Division have jurisdiction to hear them or would the Supreme Court still have jurisdiction? These are matters that would require further consultation about the appropriate approach to take in Tasmania. [799:  Australian Human Rights Commission, Humans Rights Brief No 5: Best Practice principles for the Diversion of Juvenile Offenders (2001) <https://humanrights.gov.au/sites/default/files/content/human_rights/briefs/hrbrief5.pdf>.] 

A further eligibility criterion under the Youth Justice Act 1997 (Tas) for diversion to a formal caution or community conference is that the young person must admit to the commission of an offence.[footnoteRef:800] The requirement to admit to an offence can be a barrier to participation in diversionary processes. Concerns have also been expressed that it is coercive to require an admission as a prerequisite to participation in a diversionary program, as ‘there is inevitably an inducement to admit responsibility to avoid the uncertainty of a court outcome and to dispose of the matter as quickly as possible’.[footnoteRef:801] Similarly, Braithwaite has written that: [800:  Youth Justice Act 1997 (Tas) s 9(1).]  [801:  Warner (n 423) 142.] 

[C]onferences should never proceed in cases where the defendant sees him, or herself, as innocent or blameless … However, justice would be better served if an admission of guilt didn’t have to be extracted from the defendant before a conference proceeded.[footnoteRef:802] [802:  John Braithwaite, ‘Thinking Harder About Democratising Social Control’ in Christine Alder and Joy Wundersitz (eds), Family Conferencing and Juvenile Justice: The Way Forward or Misplaced Optimism? (Australian Institute of Criminology, 1994) 199, 205.] 

Not all jurisdictions require an admission of guilt in order to be eligible for a police caution and/or participation in a restorative justice process. For example, in the Australian Capital Territory, the young person must not deny responsibility for the commission of the offence (rather than admit responsibility) to be eligible for a restorative justice conference. Similarly, in the Northern Territory, the young person must not deny a role in the behaviour. This may be viewed as conflicting with the central principles of restorative justice, which rest on the person being accountable for the harm caused by accepting responsibility.[footnoteRef:803] A different approach that could be taken is seen in New South Wales, where a young person must admit to the offence to be eligible for a police caution or a youth justice conference, but this is considered to be a ‘protected admission’, meaning that prosecutors cannot use anything said during the police interview in any criminal proceedings.[footnoteRef:804] In Western Australia, there are provisions that require a young person to accept responsibility for the offence, but this is not to be construed as an admission or otherwise used in evidence against the young person.[footnoteRef:805] Reflecting the view that consideration should be given to expanding the availability of diversionary procedures, the TLRI’s view is that the eligibility criteria for pre-plea diversionary processes (both formal cautions and community conferences) relating to the requirement that the youth admit to the commission of the offence should be reviewed, and that this is a matter on which consultation is required.  [803:  VLRC (n 243) [9.70].]  [804:  See Appendix I.]  [805:  See Appendix I.] 

[bookmark: _Toc211849445][bookmark: _Toc218157347]Formal cautions
The TLRI’s view is that reforms are required to the formal caution process under the Youth Justice Act 1997 (Tas) to make it better suited for use as a response to sexual offending by young people. As the TLRI has observed, there are two unusual features of the formal caution process in Tasmania: (1) the powers given to police at a formal caution; and (2) the involvement of victims. This creates an undesirable and complicating situation whereby police may conduct formal cautions as conferences, and so there are two conferencing systems operating side by side – one operated by the police and the other by DECYP. As noted at [5.6], this does not occur in other Australian jurisdictions, where the formal caution process is part of a hierarchy of responses and distinct from community conferences. It is the TLRI’s view that this should also be the approach taken in Tasmania, allowing for tiered diversionary responses proportionate to the circumstances of the individual case. 
Typically, the purpose of the caution is to explain to the offender the possible consequences of future offending behaviour. In most jurisdictions, formal cautions are relatively simple processes involving a police officer, the young offender and an adult. This process reflects the model used by the AFP for online offending in Tasmania, which was identified in the interviews as an efficient and effective process to respond to online sexual offending by young people. In this model, the caution is administered at the young person’s residence rather than at a police station, and does not involve the victim-survivor. Its objective is to deliver a timely intervention that emphasises the seriousness of the conduct and the implications of continued offending. The caution serves an educative function, helping the young person understand the gravity of their actions.
Additionally, the process provides an opportunity for police to assess whether the young person may benefit from therapeutic support, and to facilitate access to services such as the PAST program. The TLRI considers this model to offer a more appropriate police response than that currently provided under the Youth Justice Act 1997 (Tas). The TLRI further notes that the AFP/JACET model operates in other Australian jurisdictions, and recommends further research into its effectiveness in responding to online sexual offences committed by young people. Such research could inform the development of a revised approach to police cautions in Tasmania and potentially in other jurisdictions.
Although the TLRI has broader concerns regarding the current formal cautioning for youth offending, in the context of this Research Paper, it specifically considers police-led conferences to be unsuitable for addressing sexual violence. The involvement of victim-survivors in such a process presents significant risks. As acknowledged in the existing literature and practice, victim-survivor participation in diversionary responses to sexual offending requires robust safeguards and the skills of trained facilitators and other experts.[footnoteRef:806] These concerns were also expressed in interviews, with interviewees expressing reservations about the involvement of victims, recognising that safeguards would need to be in place to support victims. This framework is not supported in a formal caution process. Accordingly, it is the TLRI’s recommendation that the Youth Justice Act 1997 (Tas) should be amended to remove the ability for police to provide a victim-survivor the opportunity to attend a formal caution for sexual offences.  [806:  See [7.6].] 

Further, the TLRI’s view is that additional reforms are required to create a clear distinction between the nature of formal cautions and community conference. The powers of police under the Youth Justice Act 1997 (Tas), ss10 and 12A, to impose enforceable sanctions (akin to a sentence) as part of a formal caution are problematic. These powers blur the line between law enforcement and judicial functions because they confer quasi-judicial powers on police to judge and punish young people.[footnoteRef:807] Formal cautions can result in young offenders agreeing to complete undertakings, including up to 35 hours of community service. In addition, these powers for police officers do not seem to comply with Article 40(2)(b)(iii) of the United Nations Convention on the Rights of the Child, which states that every accused child is to be guaranteed a hearing by an ‘independent and impartial authority’. It is the TLRI’s view that these powers should be reviewed. [807:  White (n 59) 190.] 

[bookmark: _Toc211849446][bookmark: _Toc218157348]
Community conferences
Data showed that community conference are not frequently used for sexual offending, and this was reflected in the responses of interviewees. As noted, interviewees also expressed reservations about the appropriateness of community conferences involving the participation of victim-survivors. As discussed at [7.6], the use of restorative justice processes, including conferences, for sexual offending has been a matter of debate. However, more recently, there has been greater acceptance that it can be an appropriate response, particularly for young people. For example, the ALRC supported the use of restorative justice processes for young people who displayed harmful sexual behaviour, and reported that, ‘in line with the emphasis on rehabilitation in justice responses to children and young people, there [was] widespread support for improving the accessibility of restorative justice for youth sexual offences’.[footnoteRef:808] However, acceptance of the use of restorative justice for sexual offences has been accompanied with the strong caveat that this needs to be within a carefully designed process, with considerable supports for victim-survivors and also for the young offender.[footnoteRef:809]  [808:  ALRC (n 65) [18.43].]  [809:  See discussion at [7.6].] 

The TLRI agrees that the greater use of community conferences – within a restorative justice framework – should be encouraged, accompanied by the development of a framework to ensure: the safety of the victim-survivor (noting the options of participation by representatives of the victim-survivor), and mechanisms to support the young person to engage in the process. It is necessary to evaluate the current operation of community conferences as they may apply to sexual offending, and identify further supports and guidelines that may be needed. In this regard, the TLRI observes that consideration should be given to the contribution that Arch could make to the development and running of community conference processes for sexual offending, and the use of witness intermediaries for both the victim-survivor and the young offender.[footnoteRef:810] In addition, models for community conferences which do not involve victim-survivor attendance are found in other jurisdictions, and may provide guidance on options for reform in Tasmania. For example, in Queensland, there are provisions for conferences and also alternative diversion programs that apply where it was not possible to progress a restorative justice conference – for example, where a victim is not willing to participate in a conference, or where there is not a direct victim-survivor (as might be the case with AI-generated CSEM).[footnoteRef:811] As noted, conferences can be more impactful and healing where victims choose to participate in some way. This can be by their attendance, or through the use of a pre-recorded communication, or by the attendance of a representative of an organisation that advocates for victim-survivors of crime.[footnoteRef:812] Alternative diversion programs that do not involve the participation of a victim-survivor are designed by youth justice workers as ‘tailored programs for young people with the aim of addressing the young person’s behaviour and reducing their chances of reoffending’.[footnoteRef:813] The TLRI’s view is that such an approach should be considered in Tasmania, to allow the victim-survivor to participate in a range of ways in a conferencing process, as well as to allow for the recognition of an alternative diversion program, where a criminal justice response more significant than a formal caution is required, but diversion from the court process is still appropriate. [810:  See [8.8] for discussion of witness intermediaries.]  [811:  See Youth Justice Act 1992 (Qld) pt 3.]  [812:  Youth Justice Act 1992 (Qld) s 35.]  [813:  Queensland Government, Department of Youth Justice and Victim Support, All programs (Web page, nd) <https://www.youthjustice.qld.gov.au/programs-initiatives/programs/all>.] 

[bookmark: _Toc218157349]Recommendations
Recommendation 7: The eligibility criteria for pre-plea diversionary processes (both formal cautions and community conferences) should be reviewed, including:
the scope of the sexual offences that are eligible for diversion, including whether some offences should be excluded from diversion and whether the use of ‘prescribed offences’ is the most appropriate mechanism for this purpose; and
the requirement that the youth admit to the commission of the offence, and the use that can be made of any admission of guilt. 
Recommendation 8: There should be a review of the formal cautioning provisions in the Youth Justice Act 1997 (Tas) to:
establish a hierarchy of diversionary processes and so make it clear that a formal caution should not operate as a community conference;
remove the ability for police to provide a victim-survivor with an opportunity to attend a formal caution for a sexual offence; and
consider removing the powers in the Youth Justice Act 1997 (Tas) for police to impose and enforce undertakings made at formal cautions.
Recommendation 9: There should be a review of the community conference provisions in the Youth Justice Act 1997 (Tas) to:
identify and address barriers to the use of community conferences for sexual offences involving youth offenders; and
ensure that the community conference process has safeguards to address the needs of victim-survivors and youth offenders.
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Tasmanian courts and sexual offending by young people
[bookmark: _Toc211849448][bookmark: _Toc218157352]Introduction
Part 8 considers the role of the Magistrates Court (Youth Justice Division) and the Supreme Court in relation to sexual offending by young people. It examines data about the use of the criminal courts and provides information about sentencing outcomes. Part 8 then sets out the views expressed in interviews about the operation of the courts in relation to allegations of sexual offending by young people. 
 In Part 7, the TLRI considered and made recommendations in relation to pre-court diversion. In Part 8, the TLRI makes recommendations in relation to the powers of the courts to divert a young person before and after a guilty plea or a finding of guilt.
[bookmark: _Toc211849449][bookmark: _Ref217988136][bookmark: _Toc218157353][bookmark: _Ref218241840][bookmark: _Ref218242068]The Magistrates Court (Youth Justice Division)
As set out in Part 5, under the Youth Justice Act 1997 (Tas) s 161(1), the Magistrates Court (Youth Justice Division) can hear and determine charges against a youth – other than for prescribed offences – as well as hear committal proceedings where the defendant is a youth, and hear and determine restraint order applications where a youth is the respondent to the restraint order. 
As noted, the Youth Justice Division does not have jurisdiction to hear ‘prescribed offences’.[footnoteRef:814] Charges of prescribed offences are heard in the Supreme Court for youth offenders.[footnoteRef:815] Rape, aggravated sexual assault and persistent sexual abuse of a young person are the only prescribed sexual offences in Tasmania, and are only prescribed for young people aged 14–17.[footnoteRef:816]  [814:  Youth Justice Act 1997 (Tas) s 3 (definition of ‘prescribed offence’).]  [815:  Note that there are indictable offences that can be heard in the Magistrates Court, including matters that may be remitted to the Magistrates Court under the Criminal Code (Tas) s 308. Charges of sexual intercourse with a young person (now ‘sexual penetration of a young person’) contrary to the Criminal Code (Tas) s 124 (1) where the accused is 25 year old or younger, and the complainant is at least 15 years old, and indecent assault, contrary to the Criminal Code (Tas) s 127(1) where the alleged assault appears to be relatively minor, should be considered for remittal, see: Supreme Court of Tasmania, Practice Direction No 2 of 2015: Remitting Of Criminal Matters To The Magistrates Court, 27 October 2015. In cases where the defendant is aged under 18, these matters are heard in the Youth Justice Division.]  [816:  For 14–17-year-olds, there are some prescribed offences that are summary offences. Summary offences are less serious, contained in a number of different acts, and are heard in the Magistrates Court (for adult offenders and for prescribed offences for youth offenders).] 

As noted, under the Criminal Code (Tas) s 308, there is also a power for the Supreme Court  to remit matters to be tried summarily before a magistrate if it appears to a judge that a sentence of imprisonment not exceeding one year, or a fine not exceeding 20 penalty units, will be adequate in the circumstances of the case.[footnoteRef:817] This includes remitting a matter to the Youth Justice Division, as it is constituted by a magistrate.[footnoteRef:818]  [817:  Criminal Code (Tas) ss 308(1), 308(4).]  [818:  Youth Justice Act 1997 (Tas) s 160.] 

[bookmark: _Toc211849450][bookmark: _Toc218157354]Young people finalised in the Youth Justice Division for sexual offences
Court data show that very few young people were finalised in the Youth Justice Division for a sexual offence. The Australian Bureau of Statistics (ABS) Criminal Courts data for 2023–24 show that there were no defendants finalised with an adjudicated outcome in the Youth Justice Division for a sexual offence.[footnoteRef:819] This is reflected over time (as shown in Figure 8.1). In the period 2010–11 to 2023–24, 87 defendants were finalised in the Youth Justice Division for a sexual offence. The ABS reports these data as a single category that includes both contact (sexual assault) and online offending (included within non-assaultive sexual offences).  [819:  ABS, Recorded Crime 2024 (2025) Table 49.] 

Figure 8.1 Defendants finalised, sexual assault and related offences, Tasmania, all courts and Youth Justice Division, 2010–11 to 2023–24[footnoteRef:820] [820:  ABS, Recorded Crime 2024 (2025) Table 46] 


Source: ABS Criminal Courts data
Data provided to the TLRI by the Department of Justice provides further detail about the operation of the Youth Justice Division for young people charged with sexual offences. In the period 2013–14 to 2023–24, the majority of sexual offence charges (236 charges) were processed in the Youth Justice Division, compared to 115 in the Supreme Court. These charges related to 124 defendants.
Figure 8.2 Number of finalised youth defendants and sexual offence charges, Youth Justice Division, 2013–14 to 2023–24

Source: Unpublished data, Department of Justice 
In terms of the charges dealt with in the Youth Justice Division, all related to physical sexual offending, as shown in Figure 8.3. There were no child abuse material offences finalised the Youth Justice Division during this period. The majority of charges (191; 80.9%) related to sexual offending against an adult compared with offending against a child (45; 19.1%).[footnoteRef:821] [821:  See Figure 8.3.] 

Figure 8.3 Youth Justice Division, sexual offence charges finalised, 2013–14 to 2023–24

Source: ABS Criminal Courts data
In the Youth Justice Division, almost half of all charges were committed for trial, sentence or adjourned to the Supreme Court (110; 46.6%), while one in four charges resulted in dismissal or withdrawal (63; 26.7%). Over one-quarter of charges resulted in a guilty plea or proven charge (62; 26.3%), while one (0.4%) method of finalisation was not guilty by way of mental impairment.  
[bookmark: _Toc211849451][bookmark: _Toc218157355]Powers of under the Youth Justice Act 1997 (Tas) for the court to divert a young person
As discussed in Part 5, following a finding of guilt or a plea of guilty, instead of proceeding to sentence, the Youth Justice Act 1997 (Tas) provides that the Youth Justice Division has several powers that it can use to divert a young person. The Court is able to order the young person to attend a community conference,[footnoteRef:822] or defer sentencing to allow them to take part in an intervention plan.[footnoteRef:823]  [822:  Youth Justice Act 1997 (Tas) s 37.]  [823:  Youth Justice Act 1997 (Tas) ss 47, 56A.] 

[bookmark: _Toc211849452][bookmark: _Toc218157356]Sentencing on the Youth Justice Division
[bookmark: GS47@Gs1@Hpa@EN]As also discussed in Part 5, the philosophy of youth justice and the focus under the Youth Justice Act 1997 (Tas) is on treatment, rehabilitation and, if necessary, the imposition of an appropriate sanction.[footnoteRef:824] Detention under the Youth Justice Act 1997 (Tas) is a sanction of ‘last resort and should only be for as short a time as is necessary’.[footnoteRef:825] Reflecting the focus on diversion, as noted as [5.6], the court has powers to divert young people prior to sentencing. In imposing sentence, the court may do one or more of the following: [824:  Youth Justice Act 1997 (Tas) s 4(e).]  [825:  Youth Justice Act 1997 (Tas) s 5(1)(g).] 

(a)	dismiss the charge and impose no further sentence;
[bookmark: GS47@Gs1@Hpb@EN](b)	dismiss the charge and reprimand the youth;
[bookmark: GS47@Gs1@Hpc@EN](c)	dismiss the charge and require the youth to enter into an undertaking to be of good behaviour;
[bookmark: GS47@Gs1@Hpd@EN][bookmark: GS47@Gs1@Hpe@EN](d)	release the youth and adjourn the proceedings on condition;
(e)	impose a fine;
[bookmark: GS47@Gs1@Hpf@EN](f)	make a probation order;
[bookmark: GS47@Gs1@Hpg@EN](g)	order that the youth perform community service;
[bookmark: GS47@Gs1@Hph@EN](h)	make a detention order;
[bookmark: GS47@Gs1@Hpha@EN](ha)	make an order it is permitted to make in accordance with s 161A (these are sentences under the Sentencing Act 1997 (Tas) for a youth who is 18 years or more at the time of sentence);
[bookmark: GS47@Gs1@Hpi@EN](i)	in the case of a family violence offence, make a rehabilitation program order;
[bookmark: GS47@Gs1@Hpj@EN](j)	adjourn the proceedings, grant bail to the youth under the Bail Act 1994 (Tas) and defer, in accordance with Division 7A, sentencing the youth until a date specified in the order.
[bookmark: _Toc211849453][bookmark: _Toc218157357]Sentencing young people for sexual offences in the Youth Justice Division
In the period 2013–14 to 2023–24, of the 63 charges that resulted in sentencing outcomes in the Youth Justice Division, 18 (28.6%) resulted in a youth justice detention order, with a further four (6.3%) resulting in imprisonment wholly suspended. The remaining sentencing outcomes included probation orders (30.2%), release on conditions (14.3%), recognisance orders (22.2%), community service orders (7.9%) community correction orders (3.2%), driving disqualifications (3.2%), or fines (33.3%). 
Figure 8.4 Youth Justice Division, sentencing outcomes for sexual offence charges, 2013–14 to 2023–24

Source: Unpublished data, Department of Justice
[bookmark: _Toc211849454][bookmark: _Ref217987503][bookmark: _Toc218157358][bookmark: _Ref218241437][bookmark: _Ref218242079][bookmark: _Ref218242214]The Supreme Court
[bookmark: _Toc211849455][bookmark: _Toc218157359]Jurisdiction
As noted, the Supreme Court will hear matters where a young person aged 14 and older is charged with an offence of rape, aggravated sexual assault, or persistent sexual abuse of young person.[footnoteRef:826] In addition to these prescribed offences not being heard in the Youth Justice Division, there are also different sentencing principles that apply in the Supreme Court. This is discussed below. [826:  See [8.2].] 

[bookmark: _Toc211849456][bookmark: _Toc218157360]Young people finalised in the Supreme Court for sexual offences
In the Supreme Court, in the period 2013–14, there were 53 cases finalised involving young people charged with a sexual offence.[footnoteRef:827] Sexual offence charges represented 33% of all charges against young people finalised. During this period, there were 115 charges against young people finalised, with the numbers each year ranging from no charges finalised to 20 charges finalised. [827:  Data provided to the TLRI by the Department of Justice.] 

Figure 8.5 Number of finalised youth defendants and sexual offence charges in the Supreme Court

Source: Unpublished data, Department of Justice
As shown by Figure 8.6, over the period 2013–14 to 2023–24, most of the charges (82; 71.3%) related to sexual assault of an adult, with 26 (22.6%) relating to sexual abuse of a child. There were six child exploitation material charges dealt with in the Supreme Court.
Figure 8.6: Supreme Court, sexual offence charges finalised, 2013–14 to 2023–24

Source: Unpublished data, Department of Justice
At the Supreme Court level, in relation to 53 distinct defendants, just over half of all changes (61; 53%) resulted in a guilty plea or proven charge, with one further charged resulting in a conviction on an alternative change. In over one-quarter of charges (33; 28.7%) the young person was found not guilty or acquitted of the charge in relation to the charge. In relation to 20 charges (17.4%), the charge was withdrawn or a nolle prosequi filed (which means that the charge did not go ahead). 
[bookmark: _Toc211849457][bookmark: _Toc218157361]Powers of diversion for young offenders in the Supreme Court
If a young person is found guilty or enters a guilty plea, the Youth Justice Act 1997 (Tas) s 107(2) provides that, when sentencing, the Supreme Court may exercise the powers of the Youth Justice Division under Part 4 of that Act in relation to a young person. This includes the power to order a community conference[footnoteRef:828] and the power to defer sentence to allow a young person to participate in a treatment program. As noted at [5.6], if a community conference is convened on the order of the court, then if the conference is held and either no undertakings are entered, or undertakings are entered and completed, then the charges against the young person are dismissed.[footnoteRef:829] If the young person does not attend the conference, or fulfil undertakings, then the court will proceed to make a sentencing order.[footnoteRef:830]  [828:  The provisions in relation to court-ordered community conference are contained in Youth Justice Act 1997 (Tas) pt 4 div 4.]  [829:  Youth Justice Act 1997 (Tas) ss 40A, 41.]  [830:  Youth Justice Act 1997 (Tas) s 43, 47.] 

If the court sentences a young person under the Sentencing Act 1997 (Tas), there is also power to defer sentencing.[footnoteRef:831] There are also powers for the court to impose a treatment requirement as a condition of either a suspended sentence of imprisonment[footnoteRef:832] or a community correction order.[footnoteRef:833]  The Supreme Court is not able to impose a sentence of home detention on a person aged under 18, however if the person is 18 at the time of sentencing, the court may impose a home detention order and may impose a treatment requirement as part of that order.[footnoteRef:834] [831:  Sentencing Act 1997 (Tas) ss 7(eb), 57.]  [832:  Sentencing Act 1997 (Tas) s 24.]  [833:  Sentencing Act 1997 (Tas) s 42AP.]  [834:  Sentencing Act 1997 (Tas) s 42AD.] 

[bookmark: _Toc211849458][bookmark: _Toc218157362]Sentencing under the Sentencing Act 1997 (Tas)
As noted above, if a youth is found guilty of a prescribed offence or enters a plea of guilty, the Supreme Court has discretion to sentence the youth under either the Sentencing Act 1997 (Tas) or the Youth Justice Act 1997 (Tas).[footnoteRef:835] In exercising its discretion in relation to the approach to take, consideration is given to the adequacy of the sentences available under the Youth Justice Act 1997 (Tas), as well as the focus that should be placed on the rehabilitation of the young person in light of the offender’s age, the circumstances of the offence, and the offender’s personal circumstances.[footnoteRef:836] Under the Youth Justice Act 1997 (Tas), the maximum period of detention that can be imposed is two years.[footnoteRef:837] [835:  Youth Justice Act 1997 (Tas) s 107(2).]  [836:  See Part 5. ]  [837:  Youth Justice Act 1997 (Tas) s 81.] 

The principles that apply under the Youth Justice Act 1997 (Tas) differ significantly from the approach to sentencing contained in the Sentencing Act 1997 (Tas). If the Supreme Court sentences a young person under the Youth Justice Act 1997 (Tas), then the court applies the sentencing principles described under that Act and the relevant common law.[footnoteRef:838] In contrast, the purpose of the Sentencing Act 1997 (Tas) is to promote the protection of the community as the primary consideration in sentencing offenders, as well as to help prevent crime and promote respect for the law by allowing courts to impose sentences aimed at deterrence, rehabilitation and denunciation.[footnoteRef:839] There are also legislatively specified aggravating factors that must be considered by the court and mitigating factors that are to be disregarded when sentencing under the Sentencing Act 1997 (Tas). [838:  Sentencing Act 1997 (Tas) s 107(2).]  [839:  Sentencing Act 1997 (Tas) ss 3(c), 3(e). ] 

When sentencing under the Sentencing Act 1997 (Tas), the court may:
(a)  record a conviction and order that the offender serve a term of imprisonment; or
(ab) if the court is constituted by a magistrate or is the Supreme Court or the Court of Criminal Appeal, record a conviction and make a drug treatment order under Part 3A of the Sentencing Act 1997 (Tas) in respect of the offender; or
(b) 	record a conviction and order that the offender serve a term of imprisonment that is wholly or partly suspended; or
(c) 	record a conviction and make a home detention order under s 42AC of the Sentencing Act 1997 (Tas) in respect of the offender, if the offender has attained the age of 18 years; or
(d) 	with or without recording a conviction, make a community correction order under s 42AN of the Sentencing Act 1997 (Tas) in respect of the offender, if the offender has attained the age of 18 years; or
(e) 	with or without recording a conviction, order the offender to pay a fine; or
(ea) in the case of a family violence offence, with or without recording a conviction, make a rehabilitation program order; or
(eb) adjourn the proceedings, grant bail under the Bail Act 1994 (Tas) and, by order, defer, in accordance with Division 1 of Part 8 of the Sentencing Act 1997 (Tas), sentencing the offender until a date specified in the order; or
(f) 	with or without recording a conviction, adjourn the proceedings for a period not exceeding 60 months and, on the offender giving an undertaking with conditions attached, order the release of the offender; or
(g) 	record a conviction and order the discharge of the offender; or
(h) 	without recording a conviction, order the dismissal of the charge for the offence; or
(i) 	impose any other sentence or make any order, or any combination of orders, that the court is authorised to make under the Sentencing Act 1997 (Tas) or any other Act.
If a young person is sentenced under the Sentencing Act 1997 (Tas), s 11A of that Act sets out aggravating circumstances that must be taken into account in relation to a sexual offence as well as excluding some factors from consideration in sentencing as mitigating factors (such as any alleged consent or acquiescence made or given by the victim of a child sexual offence). The aggravating circumstances are as follows:
aggravating circumstance, in relation to a sexual offence, includes, but is not limited to, the following:
(a) 	the victim being under the care, supervision or authority of the offender;
(b) 	the victim being a person with a disability;
(c) 	the victim being under the age of 13 years;
(d) 	the offender committing the offence in whole or in part in the presence of any other person or persons, besides the victim;
(da) 	the victim being under the age of 18 years and the offender being a person in a position of authority in relation to the victim (regardless of whether the offence is under section 124A of the Criminal Code, or any other section of the Criminal Code);
(e) 	the offender subjecting the victim to violence or the threat of violence;
(f) 	the offender supplying the victim with alcohol or drugs with the intention of facilitating the commission of the offence;
(g) 	the offender making forced or uninvited entry into the victim's home or other premises;
(h) 	the offender doing, in the course of committing the sexual offence, an act likely to seriously and substantially degrade or humiliate the victim;
(i) 	the offender causing any other person or persons to carry out an act referred to in paragraph (e), (f), (g) or (h) of this definition.[footnoteRef:840] [840:  Sentencing Act 1997 (Tas) ss 11A(1), 11(2)(a).] 

In discussing the application of these principles to the sentencing of a youth offender, the Court of Criminal Appeal in Director of Public Prosecutions v JSP,[footnoteRef:841] recognised that these factors would be aggravating factors independently of the Sentencing Act 1997 (Tas) s 11A(1) and ‘the extent to which a factor specified in s 11A increases the objective gravity of the offence or the moral culpability of an offender will be determined according to circumstances of the case’.[footnoteRef:842] This means the weight to be afforded to a statutory aggravating factor is a matter for the exercise of the sentencing judge’s discretion and it may have ‘very little, if any, impact on sentence, or it may have a significant amount’.[footnoteRef:843] [841:  Director of Public Prosecutions v JSP [2020] TASCCA 3.]  [842:  Director of Public Prosecutions v JSP [2020] TASCCA 3, [93] (Pearce J).]  [843:  Director of Public Prosecutions v JSP [2020] TASCCA 3, [93] (Pearce J).] 

In addition, under the Sentencing Act 1997 (Tas), the court is not able to take into account the offender’s prior good character or lack of previous convictions if the court is satisfied that the offender’s alleged prior good character or lack of previous conviction was of assistance to the offender in the commission of the sexual offence.[footnoteRef:844] The Sentencing Act 1997 (Tas) s 11A(3)(a) provides that, in determining the appropriate sentence for an offender convicted of a child sexual offence, any alleged consent, or other alleged acquiescence, made or given by the victim is not a mitigating factor.  [844:  Sentencing Act 1997 (Tas) s 11(2)(b).] 

Other provisions of the Sentencing Act 1997 (Tas)  limit the discretion of the court when imposing sentence to take into account the self-induced intoxication of the offender at the time the offence was committed.[footnoteRef:845]  [845:  Sentencing Act 1997 (Tas) s 11C.] 

[bookmark: _Toc211849459][bookmark: _Toc218157363]Sentencing young people for sexual offences in the Supreme Court
Sentencing data for the Supreme Court for the period 2013–14 to 2023–24 were provided by the Department of Justice to the TLRI. These show that there were 48 sexual offence charges sentenced during that period, with 41 being sentences of imprisonment (85.4%) and 39 matters resulting in the young person being placed on the Community Protection Offender Register (81.3%). Community service/community correction orders were imposed in relation to seven charges, probation orders for four charges, home detention orders for three and detention orders in two cases. 
[bookmark: _Ref218242198]An analysis of sentencing comments of the Supreme Court for the period 2016–17 to 2024–2025, identified 21 people sentenced in the Supreme Court for a sexual offence committed when the offender was a young person. In 14 of these 21 cases, the person was aged 18 or older at the time of sentencing. Analysed according to the most serious offence for which the person was sentenced, 11 cases involved rape, four involved maintaining a sexual relationship with a young person/persistent sexual abuse. Other offences included indecent assault (one case), aggravated sexual assault (one case), sexual intercourse with a young person/penetrative sexual abuse of a young person (two cases) and attempted unlawful sexual intercourse with a young person (one case).[footnoteRef:846] In 14 out of the 21 cases, the young person was sentenced under the Sentencing Act 1997 (Tas). In 17 of the 21 cases, the offender was placed on the Community Protection Offender Register.[footnoteRef:847] In cases where the offender was under 18 at the time of sentencing, in five out of seven cases, the young person was sentenced under the Youth Justice Act 1997 (Tas).  [846:  Note that, in cases where the Supreme Court sentenced a young person for an offence that was not a prescribed offence, this was because the young person had been charged but acquitted at trial of the prescribed offence.]  [847:  Note that, in three cases where the offender was not placed on the Register, a significant period of time had passed between the offence and the sentencing (the offenders were aged 42, 31 and 60). There was only one case where a young person was not placed on the Register.] 

For youth offenders, there are differences in how a sentence of imprisonment or detention is served, depending on whether the offender is aged under or over 18 at the time of the sentencing.  For youth offenders who are 18 or older at the time of sentencing, any period of detention imposed under the Youth Justice Act 1997 (Tas) will be served in an adult prison.[footnoteRef:848] However, for youth offenders under the age of 18 at the time of sentencing who are sentenced to imprisonment under the Sentencing Act 1997 (Tas), there are administrative arrangements that can permit the sentence to be served in a youth detention facility, if the sentence will conclude before the offender reaches 18.[footnoteRef:849] Further, if an offender aged under 18 is sentenced to either imprisonment or detention in a youth detention centre, then the sentence is subject to the provisions of the Youth Justice Act 1997 (Tas). In contrast, if a youth offender aged 18 or older at the time of sentencing is to serve their sentence in an adult prison, the applicable regime is that imposed under the Corrections Act 1997 (Tas).[footnoteRef:850] This creates difficulties for the courts in imposing sentence when there has been a long period of delay between the offending and the sentencing. [848:  Director of Public Prosecutions v JAP [2025] TASCCA 9, [29]. It was stated that ‘this result arises as a matter of administrative determination under s 125 of the Youth Justice Act, and the Court cannot alter or affect that outcome’ [29].]  [849:  DPP v JAP [2025] TASCCA 9, [29] (Brett J; Wood and Cuthbertson JJ agreeing).]  [850:  DPP v JAP [2025] TASCCA 9, [29] (Brett J; Wood and Cuthbertson JJ agreeing) referring to the Youth Justice Act 1997 (Tas) s 146A(3) and the Corrections Act 1997 (Tas) s 83C(2).] 

In exercising the sentencing discretion for young offenders, the court will have regard to the impact of delay on both the complainant and the accused with both ‘exposed to the stress of a pending trial for a lengthy period’.[footnoteRef:851] Further, the delay is also relevant to the sentencing options available to the court: [851:  DPP v JAP [2025] TASCCA 9, [27] (Brett J; Wood and Cuthbertson JJ agreeing).] 

The critical impact of the delay in this case is that by the time the trial judge came to sentence the respondent, he was 18 years of age. He was 15 years old when he committed the crimes. The delay in sentence had significant implications with respect to the options realistically available to the sentencing judge. The crime of rape is a prescribed offence under the Youth Justice Act 1997 if committed by a youth who is 14 years or older. Hence, such a crime cannot be dealt with summarily by the Magistrates Court (Youth Justice Division) under the Youth Justice Act, and must be prosecuted on indictment in the Supreme Court. The sentences available are those prescribed by the Sentencing Act 1997, which include, of course, both imprisonment and home detention. However, in such a case, s 107 of the Youth Justice Act empowers the Supreme Court to exercise sentencing alternatives available under that Act in addition to or instead of sentences available under the Sentencing Act. Such sentences include a period of actual detention in a detention centre for a period of up to 2 years: ss 47 and 81 of the Youth Justice Act. Although a detention order involves the actual deprivation of liberty of the offender, there are features built into the legislation which are clearly intended to facilitate and emphasise rehabilitation and reduce some of the more harmful aspects of adult imprisonment. For example, a youth serving a sentence under a detention order must be released on a supervised release order after serving one half of the period of detention, s 3 and 109 of the Act. Further, there are provisions under the Act concerning the treatment of a detainee which are commensurate with the overall approach adopted by the legislation in respect of youthful offenders. See for example Part 6, Div 3 of the Act.[footnoteRef:852] [852:  DPP v JAP [2025] TASCCA 9, [28] (Brett J; Wood and Cuthbertson JJ agreeing).] 

In contrast, as the young person was an adult and would be required to serve the sentence in an adult prison under the Corrections Act, these provisions did not apply. Accordingly, even though:
[t]he imposition of a significant period of detention could be viewed as a particularly appropriate sentence in the circumstances of this case. It would have enabled the sentencing judge to impose age appropriate incarceration, which is designed under the Youth Justice Act to strike an acceptable balance between punishment, deterrence and rehabilitation. However, because the passage of time between the commission of the crime and sentence effectively removed this option, the sentencing judge's alternatives in respect of incarceration were limited to a period of detention or imprisonment which would be served in an adult prison, or home detention.[footnoteRef:853] [853:  DPP v JAP [2025] TASCCA 9, [ [30] (Brett J; Wood and Cuthbertson JJ agreeing).] 

It is also noted that Wood J stated (Cuthbertson J agreeing) that:
The reasons of Brett J identify the considerations in determining the absence of error: the breadth of the sentencing discretion; the need for flexibility in sentencing youth offenders, particularly those as young as 15 years; and the practical reality of this case being that at the time of sentencing, age-appropriate incarceration was not available. I wish only to add that it follows from these same considerations that young offenders are not immune from adult incarceration just because at the time of sentencing, as a result of delay, they have reached an age whereby they are no longer eligible for incarceration in a youth detention centre.[footnoteRef:854] [854:  Director of Public Prosecutions v JAP [2025] TASCCA 9, [3] (Wood J; Cuthbertson J agreeing).] 

More broadly, the difficulty of the sentencing task when a young person commits a serious sexual crime against another young person was recognised by the Court of Criminal Appeal in Director of Public Prosecutions v JAP,[footnoteRef:855] which identified:  [855:  Director of Public Prosecutions v JAP [2025] TASCCA 9.] 

the need to grapple with the countervailing sentencing considerations which invariably arise when serious sexual crimes are committed by a young person against another young person. On the one hand, the objective seriousness of the crimes and its impact on the victim required an emphasis on general deterrence, denunciation, punishment and vindication of the victim. 
On the other hand, the youth of the offender required consideration of the possibility of reduction in moral culpability arising from the offender's immaturity, and of course the need to place emphasis on rehabilitation. Inherent in the latter was the need to consider, in a case where incarceration was a likely sentencing alternative, the corrupting influence of prison, and the potential for such a sentence to have an adverse impact on a young person's development.
The need to balance these factors when formulating a sentence in respect of serious sexual offending by a young person has been considered and discussed by this Court in a number of recent cases TAP v Tasmania [2014] TASCCA 5 at [23]–[29], Director of Public Prosecutions v JSP [2020] TASCCA 3, Director of Public Prosecutions v Oh Marris [2023] TASCCA 1, see in particular discussion by Pearce J, with whom Marshall AJ and I agreed, at [35]–[39].[footnoteRef:856] [856:  Director of Public Prosecutions v JAP [2025] TASCCA 9, [17].] 

In sentencing for serious sexual offences, the Supreme Court has discussed the need to reflect the seriousness of the crime and the interests of victim-survivor and the community in the sentence imposed, as well as the rehabilitative needs of the offender. Reflecting the recognition of the harmful nature of sexual offending on a victim-survivor (regardless of the age of the offender), the ‘primacy of rehabilitation becomes less certain in the case of serious and persistent offending’.[footnoteRef:857] The increasing seriousness of the offending reduces the mitigating effects of an offender’s youth.[footnoteRef:858] However, the sentence imposed is not the same as one that would be imposed on an adult. In Tasmania v T,[footnoteRef:859] Brett J observed that: [857:  Blackley and Bartels (n 6) 4.]  [858:  TAP v Tasmania [2014] TASCCA 5, [23]–[29].]  [859:  Comments on Passing Sentence, 15 March 2017.] 

I  have found the question of an appropriate sentence in this case to be a difficult one. If this crime had been perpetrated on a child of that age by an adult, then that person could expect to spend many years in prison. In your case, I reiterate that you were a child when you committed this crime. When the criminal conduct commenced you were very young and, although it is accepted as part of your plea that you had appropriate criminal capacity, your culpability for the conduct in those years is significantly mitigated by your age. However, the conduct continued for a number of years and, in the later part, I am satisfied that you were old enough to know better and to appreciate the impact of your conduct on your victim. You were certainly old enough to stop committing these acts. … It is clear from the factual basis of sentencing that [the complainant] did not consent to these acts and, accordingly, they constitute very serious crimes indeed.

The Court of Criminal Appeal has made it clear that in sentencing a person who has committed serious sexual crimes as a youth, although the aspects of general deterrence and denunciation may be ‘more muted’ than in the case of such crimes committed by an adult, they are still relevant factors in the sentencing process. (I refer to DPP v NOP [2011] TASCCA 15). Further, a very significant factor in sentencing is the vindication of the victim, and this remains the case, irrespective of the age of the offender. This is a matter which figures with some significance in this case, given the long period that your victim lived with the impact and memory of your crime, and the considered and courageous decision made by him as an adult to bring this matter to the attention of the authorities.
The Court of Criminal Appeal in Director of Public Prosecutions v JSP[footnoteRef:860] also stressed the need for the sentence to act as a deterrent for other young people: [860:  Director of Public Prosecutions v JSP [2020] TASCCA 3.] 

There was a distinct need to impose a sentence which gave weight to general deterrence, denunciation and vindication of the victim. As to general deterrence, there was a need to uphold the policy of the consent and mistake provisions of the Code, to make clear to men, especially young men, their criminal responsibility for sexual acts committed against a person so affected by alcohol or drugs as to be unable to freely agree.[footnoteRef:861] [861:  Director of Public Prosecutions v JSP [2020] TASCCA 3, [108] (Pearce J), [10] (Wood J).] 

This is balanced against the need to make allowance for the ‘immaturity and lack of judgement of a young man’.[footnoteRef:862] [862:  Director of Public Prosecutions v JSP [2020] TASCCA 3, [109] (Pearce J).] 

In Director of Public Prosecutions v Oh Marris,[footnoteRef:863] the Court considered the relevance of the intoxication of the accused to the sentencing process, and stated that: [863:  Director of Public Prosecutions v Oh Marris [2023] TASCCA 1.] 

To re-state but modify the propositions stated in JSP, there was a distinct need to impose a sentence which gave weight to general deterrence, denunciation and vindication of the victim. As to general deterrence, there was a need to uphold the policy of the consent and mistake provisions of the Code, to make clear to men, especially young men, that their criminal responsibility and liability to punishment for sexual acts will not be reduced even if they acted in a way they may not have acted if not affected by alcohol or drugs.[footnoteRef:864] [864:  Director of Public Prosecutions v Oh Marris [2023] TASCCA 1, [37].] 

[bookmark: _Toc211849460][bookmark: _Toc218157364]Community Protection Offender Register
In addition, as part of the sentence, a court may make an order that a person be placed on the Community Protection Offender Register. The aims of sex offender reporting legislation are to ‘reduce the likelihood that sex offenders will reoffend; and to facilitate the investigation and prosecution of any future offences they may commit’.[footnoteRef:865]A court must make an order that person is placed on the Register and for the person to comply with reporting obligations when the court sentences a person for a reportable offence, unless the court is satisfied that the person does not pose a risk of committing a reportable offence in the future.[footnoteRef:866]  [865:  Blackley and Bartels (n 6) 3.]  [866:  Community Protection (Offender Reporting) Act 2005 (Tas) s 6. See pt 3 for reporting obligations.] 

Under the Community Protection (Offender Reporting) Act 2005 (Tas), there are three classes of reportable offences, under which, different periods of reporting obligations apply:[footnoteRef:867] [867:  Community Protection (Offender Reporting) Act 2005 (Tas) s 12.] 

· Class 1 offence – includes online offences including child exploitation/child abuse material under Tasmanian and Commonwealth offences, and image-based abuse offences set out in the Police Offences Act 1935 (Tas).[footnoteRef:868] The reporting is up to 8 years for an adult offender and 4 years for a young offender.[footnoteRef:869] [868:  Community Protection (Offender Reporting) Act 2005 (Tas) s 13, sch 1.]  [869:  Community Protection (Offender Reporting) Act 2005 (Tas) ss 24(1), 25(2)] 

· Class 2 offence – includes online offences of making, producing, or distributing child exploitation material, and physical offences, other than rape or incest.[footnoteRef:870] The reporting period is up to 15 years for an adult or 7 years and 6 months for a young offender.[footnoteRef:871] [870:  Community Protection (Offender Reporting) Act 2005 (Tas) s 14, sch 3.]  [871:  Community Protection (Offender Reporting) Act 2005 (Tas) ss 24(2), 25(3)] 

· Class 3 offence – includes rape, and incest (if the complainant is a child).[footnoteRef:872] The reporting period is up to the remainder of the offender’s life for an adult or 7 years and 6 months for a young offender.[footnoteRef:873] [872:  Community Protection (Offender Reporting) Act 2005 (Tas) s 15, sch 3.]  [873:  Community Protection (Offender Reporting) Act 2005 (Tas) ss 24(3), 25(3).] 

A court may also make a reporting order for other offences if the court is satisfied that the person poses a risk of committing a reportable offence in the future.[footnoteRef:874] [874:  Community Protection (Offender Reporting) Act 2005 (Tas) s 7.] 

There are modifications to the statutory scheme for young reportable offenders that permit:
· variation of the reporting obligations by the Commissioner of Police;[footnoteRef:875] [875:  Community Protection (Offender Reporting) Act 2005 (Tas) s 23B.] 

· suspension of reporting obligations by the Commissioner of Police;[footnoteRef:876] and [876:  Community Protection (Offender Reporting) Act 2005 (Tas) s 23C.] 

· the length of the reporting periods to be reduced.[footnoteRef:877]  [877:  Community Protection (Offender Reporting) Act 2005 (Tas) s 25.] 

[bookmark: _Toc211849461][bookmark: _Toc218157365]Consequences of a conviction or a finding of guilt
 A finding of guilt, a guilty plea, or a criminal conviction can have long-standing consequences for an individual, independent of any sentence imposed by the court.[footnoteRef:878] A conviction for a sexual offence will appear on a person’s criminal record regardless of when it was imposed, as it is the type of offence where a conviction cannot be annulled.[footnoteRef:879] Generally, there is a distinction between a finding of guilt and the recording of a conviction, in terms of the legal consequences. However, for some occupations or licences, all prior convictions and findings of guilt will appear on an applicant’s police record (Schedule 1 Record).[footnoteRef:880] Informal and diversionary cautions do not appear on the record.[footnoteRef:881] [878:  See discussion in TSAC, Non-Conviction Sentences: ‘Not Recording a Conviction’ as a Sentencing Option, (Final Report 3, 2014).]  [879:  Annulled Convictions Act 2003 (Tas) ss 3, 6.]  [880:  Annulled Convictions Act 2003 (Tas) s 9(4), sch 1.]  [881:  See Tasmania Police record check information: Tasmania Police, Frequently Asked Questions (Web page, nd) <https://www.police.tas.gov.au/services-online/national-police-record-check/frequently-asked-questions/>.] 

There are also background checks and risk assessment processes that exist as part of a Registration to Work with Vulnerable People check under the Registration to Work with Vulnerable People Act 2013 (Tas). This includes police records in relation to relevant charges or convictions. In addition, criminal (police) intelligence, family violence history, child protection history and other relevant information is obtained and assessed.[footnoteRef:882]  [882:  Department of Justice, Risk Assessment Process (Web page, August 2025) <https://www.justice.tas.gov.au/rwvp/support-and-resources/risk-assessment-process>; Registration to Work with Vulnerable People Act 2013 (Tas) s 20(2); Registration to Work with Vulnerable People (Risk Assessment for Child-related Activities) Order 2014.] 

[bookmark: _Toc211849462][bookmark: _Toc218157366]TLRI interviewees’ views
During interviews conducted by the TLRI, 12 interviewees indicated that they had no experience or knowledge of the court system processes and were not comfortable to comment. 
For those interviewees who discussed the court system in the context of sexual offences committed by young people, the key challenge identified (and discussed in 13 interviews) was the lengthy delays in processing cases, particularly at the Supreme Court level:
There's still a delay in the Magistrates Court, but youth justice matters that are contested are given a bit more priority than adult matters. Now if they’re contesting the matter from the time of the complaint to their court hearing, roughly speaking, are you’re looking at six months.[footnoteRef:883] [883:  Participant 3.] 

[W]hen you go through the court system, it’s happening months and months later, sometimes, especially with some of the harmful sexual behaviours or the sexual offending, it’s years later. You know the young person who has offended, their life has been on hold for years, they’re going through the court system having not forgotten about the offence … so no one’s got closure.[footnoteRef:884] [884:  Participant 16.] 

[T]he Supreme Court delay at the moment is … four years, regularly four years between alleged incident and outcome, and people don’t remember things as clearly three or four years later, so the big downside of how the court system deals with these matters is the delay. The allegation … when he was 15 and he’s in court when he is 18  … [that’s] a really pivotal time for a young person's life.[footnoteRef:885] [885:  Participant 29.] 

Both the complainant and the accused’s lives are ‘on hold’ awaiting the outcome of the court process, with the process being described as having ‘nothing therapeutic about it’.[footnoteRef:886] For a complainant, the delay was seen to exacerbate the sense that there are no consequences.[footnoteRef:887] Delay also limits the ability of the young person to receive therapeutic interventions:  [886:  Participant 17, Participant 18.]  [887:  Participant 12.] 

[W]hile somebody’s going through the court system, until it’s all finalised, we can’t actually talk about or address the offending that’s occurred. So for two or three years, there was basically no intervention for this young person who had sexually harmed because it was going through the court system. And then by the time his court stuff has finished and we were involved, he was over 18, [and] couldn’t be referred to the PAST program. And so there were very limited options on who we could refer him to and who could actually help address his behaviour. So I feel like … he has fallen through the gaps.[footnoteRef:888] [888:  Participant 16.] 

Further, if a young person is sentenced in the Supreme Court when they are older than 18, for an offence committed when they were a young person, they will serve any sentence of imprisonment or detention in an adult prison.[footnoteRef:889] [889:  Participant 2, Participant 9, Participant 13, Participant 31.] 

Another issued raised in the interview was the need for intermediaries for young people who engage in harmful sexual behaviour, from the time of involvement with police through to the court processes. In eight interviews, the view was expressed that intermediaries were needed for both the defendant and the complainant:
[There is a] … need … for the Witness Intermediary Scheme to be extended to support those children and young people as they navigate the experience of being charged, or at least giving a statement in relation to an allegation of offending against them. 
They just, it’s not meaningful to them … and so they’re just sitting there and … not understanding what’s being said, often misunderstanding the words that are being used.
And I’ve seen that over and over again in my career, particularly when the police are talking … often these kids will nod as if they are understanding [but] they don’t understand any of it. I have not observed one young person who at the time [they] were going through that … present to me as somebody who understood what was happening around them, and to them, and for them. There was like a real disconnect.[footnoteRef:890]  [890:  Participant 33.] 

It was noted that there have been instances where the Supreme Court has used its inherent jurisdiction to order the use of an intermediary for young persons accused of serious sexual offences. However, there was support for a more formal extension of the Witness Intermediary Scheme, in line with the recommendations of the Commission of Inquiry.[footnoteRef:891]  [891:  Participant 37.] 

[bookmark: _Toc211849463][bookmark: _Toc218157367]The Commission of Inquiry and government response
The Commission of Inquiry made a number of recommendations about the operation of the courts and the powers of court to divert young people who have been charged with an offence, and who display harmful sexual behaviour. These included:
amend the sentencing provision in the Youth Justice Act 1997 (Tas) to provide that rehabilitation is the primary purpose of sentencing a young person, and to provide for ‘graduated, trauma-informed sentencing’[footnoteRef:892] (Recommendation 12.15a); [892:  YJRT Framework (n 37) 11. See also YJRT Model of Care (n 38).] 

assist and support the Magistrates Court to establish a new division of the Court to hear and determine both child protection matters and criminal charges against children and young people, which should be constituted by at least three dedicated full-time magistrates with specialist knowledge and skills relating to children and young people (Recommendation 12.15d);
fund the Magistrates and Supreme Courts to provide professional development for judicial officers hearing matters involving children and young people in the adult jurisdiction, in areas including child and adolescent development, trauma, child and adolescent mental health, cognitive and communication deficits, and Aboriginal cultural safety (Recommendation 12.15e);
encourage the courts to consider using their powers to direct young people engaging in harmful sexual behaviours who are charged with a criminal offence to specialist therapeutic services (Recommendation 16.19);
the Magistrates Court be given the power to divert a young person who has engaged in harmful sexual behaviours from the criminal justice system by adjourning the criminal proceedings to enable the young person to take part in therapeutic treatment (Recommendation 21.9). They could then discharge the young person after completing the treatment;[footnoteRef:893] and [893:  See further detail in Appendix J and Appendix L.] 

extend the Witness Intermediary Scheme to include children who are under investigation for, or who have been charged with, sexual offences, and fund it to do so (Recommendation 16.10).
These recommendations have been accepted by the Tasmanian Government.[footnoteRef:894]  [894:  See Tasmanian Government (n 11).] 

[bookmark: _Toc211849464][bookmark: _Ref218006615][bookmark: _Ref218006621][bookmark: _Toc218157368][bookmark: _Ref218241751]TLRI views and recommendations
The TLRI notes that very few matters involving young people alleged to have committed sexual offences are finalised in Tasmanian courts. In the interviews, many participants had no knowledge of the role of the courts, and for those who made comments, there were the two main issues raised: (1) the delay inherent in the court process; and (2) the need for witness intermediaries for young defendants as well as other young witnesses.
[bookmark: _Toc211849465][bookmark: _Toc218157369]Addressing delay
Although delay was noted as a feature of matters heard in the Youth Court Division, in the interviews, participants discussed the considerable delays that arise in relation to prescribed offences heard in the Supreme Court. The TLRI’s analysis of sentencing comments found that, for a majority of the people sentenced in the Supreme Court for sexual offences committed when they were a ‘youth’, the person was sentenced when they were an adult (that is, aged 18 or older). Sometimes, there was a delay of many years as a result of a delay in reporting by the victim-survivor. However, in many cases, the delay was a result of the criminal process itself. This is contrary to an aim of the youth justice system, to provide for the prompt resolution of criminal charges. Delay tends to undermine the objectives and principles of the Youth Justice Act 1997 (Tas) by separating the legal response from the offending behaviour (see [5.2.9]). 
[bookmark: _Ref218016401]Delay has significant consequences for the alleged offender and for the victim-survivor. It also adds to the sentencing complexity for the Supreme Court. Addressing delay in the criminal process is beyond the scope of this Research Paper, and the TLRI acknowledges that resolving issues of delay are complex and challenging.[footnoteRef:895] However, the TLRI does highlight the need to consider how reforms could be made to the criminal procedure in the Supreme Court to fast-track, so far as possible, matters involving young offenders. This concern has been similarly recognised by the Supreme Court.[footnoteRef:896] In this regard, the TLRI notes that the Supreme Court is already responding to concerns about delay in cases involving young complainants. In 2019, the Supreme Court introduced a case management pilot for sexual offence cases with child complainants, with the Supreme Court Practice Direction No 1 of 2025 (dated 7 July 2025) formalising this approach.[footnoteRef:897] This Practice Direction provides specifically for case management of cases involving child complainants in sexual offence cases (complainants aged under 18 at the date of the accused’s first appearance in the Supreme Court), with the objective of having the child complainant give their evidence as soon as practicable after the matter is first listed in the Supreme Court. It is also noted that the judge will impose timetables to reduce delays, in directions hearings.[footnoteRef:898] The TLRI’s view is that consideration could be given to extending the approach described in this Practice Direction to include sexual offence cases where the accused is a young person. Further, the effectiveness of case management as a way of reducing delays should be monitored. [895:  See, for example, discussion of factors relating to delay in the context of sexual offence cases involving child complainants, Supreme Court of Tasmania, Annual Report 2024 / 2025, (Supreme Court of Tasmania, 2025) 43.]  [896:  See Director of Public Prosecutions v JAP [2025] TASCCA 9, [27] (Brett J; Wood and Cuthbertson JJ agreeing). ]  [897:  See Supreme Court of Tasmania (n 894) 42–48.]  [898:  Supreme Court of Tasmania, Practice Direction No 1 of 2025: Criminal Case Management List, 7 July 2025.] 

In addition, as noted in the interviews, a greater use of diversion would decrease the demand on the court system, and it is TLRI’s view that this highlights the need to carefully consider the increased use of diversion for young people – both pre-plea and post-plea – where appropriate.
[bookmark: _Toc211849466][bookmark: _Toc218157370]Diversion
As noted, currently there are several diversionary powers that can be exercised by the Magistrates Court and the Supreme Court after a finding of guilt or a guilty plea. Courts, under both the Youth Justice Act 1997 (Tas) can refer a young person to a community conference, can defer sentence to allow a young person to participate in treatment, and can impose a condition as part of several sentencing orders that would require a young person to engage with therapeutic services.[footnoteRef:899] Powers to defer sentence and impose treatment conditions as part of a sentence are also available under the Sentencing Act 1997 (Tas).[footnoteRef:900] It appears that the option to defer sentence or divert a young person to a community conference for a sexual offence are infrequently used. Partly, this reflects the fact that there are very few youth sexual offence cases that reach the courts, and in the Supreme Court, the view may be that matters are too serious for these options. However, the TLRI’s view is that there is scope to expand the use of diversion for young people charged with sexual offences. The TLRI’s view is that the current powers that exist in the Youth Justice Act 1997 (Tas) should be reviewed to identify any need for reform to facilitate greater use by the courts. In addition, the TLRI’s view is that greater consideration should be given as to whether it is appropriate for a matter to be adjourned (before a plea) to allow a young person to participate in a treatment program. [899:  See [5.6], [8.2]. ]  [900:  See [8.3].] 

[bookmark: _Toc211849467][bookmark: _Toc218157371]Diversion to community conference/restorative processes
There are a range of approaches to diversion to community conferences and/or other restorative processes available for sexual offences in other jurisdictions, both before and after a guilty plea or a finding of guilt. For example, in Queensland, the court may refer a young person to a restorative justice conference (in which there is a degree of victim-survivor participation) or an alternative restorative process (with no victim-survivor participation). There are a number of ways in which a restorative process is relevant in court proceedings in that jurisdiction:
1. If a young person pleads guilty before the Children’s Court to a charge made against the child by a police officer, the Court may dismiss the charge, instead of accepting the plea, if the Court is satisfied that the offence should have been referred to a restorative justice process.[footnoteRef:901] [901:  Youth Justice Act 1992 (Qld) s 24A.] 

Following a plea of guilt, the court must consider referring the offence for a restorative justice process instead of sentencing the child.[footnoteRef:902] Following a finding of guilt, the court must consider referring the offence to a restorative justice process to help the court make the appropriate sentence.[footnoteRef:903] The court gives consideration to whether the referral would allow the offence to be appropriately dealt with without making a sentence order (a court diversion referral) or help the court make an appropriate community-based order or detention order (a pre-sentence referral).[footnoteRef:904] [902:  Youth Justice Act 1992 (Qld) s 162(1).]  [903:  Youth Justice Act 1992 (Qld) s 162(2).]  [904:  Youth Justice Act 1992 (Qld) s 163.] 

It is noted that, in Queensland, there can be referrals for sexual violence matters committed by children, including rape and sexual assault offences.[footnoteRef:905]  [905:  Queensland Sentencing Advisory Council (n 763) 662; app I.] 

In the Australian Capital Territory, the court can refer less serious sexual offences to the Restorative Justice Unit prior to a plea in exceptional circumstances.[footnoteRef:906] Serious sexual offences cannot be referred to restorative justice before a guilty plea or a finding of guilt, but can be referred before sentencing.[footnoteRef:907] In situations where the criminal proceedings are ongoing, the Restorative Justice Unit provides a report to the court in relation to the offender’s participation, which is then used to inform the sentencing process.[footnoteRef:908] However, there is no requirement for the court to reduce the severity of the sentence as a result,[footnoteRef:909] and it is unclear what effect an offender’s participation has on sentencing practice.[footnoteRef:910] [906:  Crimes (Restorative Justice) Act 2004 (ACT) s 16(2). ]  [907:  Crimes (Restorative Justice) Act 2004 (ACT) s 16(4); see Lawler et al (n 757) 38–39.]  [908:  Crimes (Restorative Justice) Act 2004 (ACT) ss 6(d), 7(2), 25(f)(i); Lawler et al (n 757) 104.]  [909:  Crimes (Restorative Justice) Act 2004 (ACT) s 25(f)(i).]  [910:  Lawler et al (n 757) 104.] 

In Western Australia, the court can refer a person to the juvenile justice team as an alternative to formal adjudication.[footnoteRef:911] This is available for children and young people for lesser offences, including less serious sexual offences. However, a number of offences, including sexual offences (sexually penetrating a child under 13, sexually penetrating a child relative where the child is under 16, indecent assault, aggravated indecent assault, and sexual penetration without consent) are excluded from referral.[footnoteRef:912] There is also power for the court to refer a young person to juvenile justice under the Youth Justice Act 1994 (WA) s 68 instead of imposing punishment.[footnoteRef:913] This is in the nature of a preliminary disposition, and following successful completion of a court conference the charge is finalised under s 67 (undertaking and informal punishment). [911:  Young Offenders Act 1994 (WA) s 28.]  [912:  Young Offenders Act 1994 (WA) s 25(1).]  [913:  See Children’s Court of Western Australia, Practice Direction 1 of 2023: Court Conferencing Referral to Youth Justice Services (31 March 2023) <https://www.childrenscourt.wa.gov.au/P/practice_direction_1_of_2023.aspx>.] 

Informed by these models, the TLRI’s view is that consultation should take place with stakeholders about an approach that would be suitable for use in Tasmania. Again, as noted at [7.3] and [7.7], the TLRI also observes that any implementation of restorative justice in the context of sexual offending will need to be carefully designed – and appropriately resourced with skilled staff – in order to create a meaningful process for offenders and ensure the wellbeing of victim-survivors.
[bookmark: _Toc211849468][bookmark: _Toc218157372]Diversion to therapeutic services 
As noted, currently in Tasmania, under the Youth Justice Act 1997 (Tas) and the Sentencing Act 1997 (Tas) a court can defer sentencing to allow a young person to participate in treatment. However, this power does not exist before a guilty plea or a finding of guilt. In contrast, in Victoria, there is power for a court to adjourn a criminal case before taking a plea, and divert a young person to a therapeutic program. At [6.5], the TLRI discussed the Victorian model of therapeutic treatment orders (TTOs) that operate separately from the criminal justice system, and allow the Family Division of the Children’s Court to impose a treatment order on a young person who engages in harmful sexual behaviour. This legislative framework also interacts with the criminal justice system. The Criminal Division of the Children’s Court, with the consent of the prosecutor, can adjourn a matter where a child has agreed to participate in a therapeutic treatment program, and if this program is satisfactorily completed, the court must discharge the matter.[footnoteRef:914] In addition, the Criminal Division may, with the prosecutor’s consent, refer the young person to the Secretary for investigation about making a TTO, and if the order is made by the Family Division of the Children’s Court, then the criminal proceedings are adjourned for at least the length of the TTO.[footnoteRef:915] The Criminal Division retains judicial oversight to monitor engagement,[footnoteRef:916] and if the treatment program is satisfactorily completed then the court must discharge the matter.[footnoteRef:917]  [914:  Children, Youth and Families Act 2005 (Vic) s 354A.]  [915:  Children, Youth and Families Act 2005 (Vic) ss 349(2), 352.]  [916:  Children, Youth and Families Act 2005 (Vic) s 352A.]  [917:  Children, Youth and Families Act 2005 (Vic) s 353.] 

[bookmark: _Ref218017039]The Victorian provisions relating to TTOs potentially apply to all sexual offences. In Victoria, the Criminal Division of the Children’s Court has jurisdiction to hear all sexual offences against a child or young person, however it can order an ‘uplift’ to a higher court, if exceptional circumstances exist, for indictable offences.[footnoteRef:918] For a young person aged 16 or older, the court must consider whether the matter is unsuitable to be heard in the Children’s Court for charges of rape, and rape compelling sexual penetration.[footnoteRef:919] In determining whether exceptional circumstances exist, it is noted that the test is a particularly high threshold, which requires the circumstances to be something more than special, they ‘must be very unusual’.[footnoteRef:920] Certain offences with mandatory or fixed penalties are excluded from the TTO framework, but generally there is no ‘serious offence’ exclusion. In determining whether to grant an adjournment, the court takes into account the seriousness and nature of the offending, any previous offending, the impact on the victim-survivor, and the interests of justice.[footnoteRef:921] The Children, Youth and Families Act 1995 (Vic) also sets out matters relevant to the prosecution’s discretion to consent, which include the availability of suitable diversion program, the impact on the victim-survivor, any prior failure to complete a diversion program, and the alleged level of involvement of the young person in the offending.[footnoteRef:922] The are also matters set out in legislation for the court to consider when determining the type of diversion program to be ordered.[footnoteRef:923]  [918:  Children, Youth and Families Act 2005 (Vic) ss 356(3)(b), 516.]  [919:  Children, Youth and Families Act 2005 (Vic) ss 3(1), 356(3), 356(8).]  [920:  Department of Justice and Community Safety (Vic), Review of the Children and Justice Legislation Amendment (Youth Justice Reform) Act 2017 (Report, May 2022).]  [921:  Children, Youth and Families Act 2005 (Vic) s 356D(4).]  [922:  Children, Youth and Families Act 2005 (Vic) s 356F.]  [923:  Children, Youth and Families Act 2005 (Vic) s 356G.] 

Diversion in Victoria was introduced in 2017 under Part 5.2 Division 3A of the Children, Youth and Families Act 1995 (Vic). The operation of these provisions, as well as other youth justice system reforms, have been reviewed. Given the scope of the review, its findings did not relate specifically to diversion for young people who engage in harmful sexual behaviour. However, the review reported that, for the period 2017 to 2020, diversion had been used for 247 charges of sexual offences.[footnoteRef:924] [924:  Department of Justice and Community Safety (Vic) (n 919) 41. The category of offences included rape, indecent assault, incest, sexual offences against children, and other sexual offences.] 

As noted at [6.5], the TLRI identified concerns about the implementation of a framework that would require young people to undergo treatment, separate from the criminal justice system. The TLRI also has concerns about providing the court with a power to mandate that a young person participate in treatment before a finding of guilt or a guilty plea. As noted previously, any introduction of the Victorian TTO framework would require careful consideration and further consultation. However, aspects of the Victorian model could be more appropriately adopted in the Tasmanian context. In particular, the TLRI’s view is that consideration should be given to providing the court with a power to adjourn a matter before taking a plea to allow a young person to participate voluntarily in a treatment program. In addition, the TLRI’s view is that the approach adopted in Victoria could provide a useful legislative model in relation to the statutory criteria that might apply to such an adjournment (such as guidance for the court and the prosecution on relevant factors in exercising the discretion to adjourn the matter), and also the implications for the court proceedings if a young person successfully completes treatment. 
[bookmark: _Toc211849469][bookmark: _Toc218157373]Sentencing orders
A broad review of the sentencing orders available under the Sentencing Act 1997 (Tas) or the Youth Justice Act 1997 (Tas) is beyond the scope of this Research Paper. However, relevant to sexual offending by young people, the TLRI notes that there is a power in Queensland for the court to refer a young person to restorative justice as part of sentencing, through the imposition of a Restorative Justice Order.[footnoteRef:925] The TLRI’s view is that, in reviewing the use of restorative justice as a response to sexual offending by young people, the creation of Restorative Justice Order should be considered as one of the possible reforms in Tasmania.[footnoteRef:926] [925:  Youth Justice Act 1992 (Qld) s 175(d)(b).]  [926:  See Penny Cooper, Building on Solid Foundations: The 2024 Review of Tasmania’s Witness Intermediary Scheme Pilot (Report, Department of Justice, Tasmania, 2024) <https://www.justice.tas.gov.au/carcru/witness-intermediary-scheme>.] 

[bookmark: _Toc211849470][bookmark: _Toc218157374]Witness intermediaries
Feedback received in consultations highlighted the difficulties young people had making sense of what was happening during their interactions with the criminal justice system. In Tasmania, the Evidence (Children and Special Witnesses) Act 2001 (Tas) sets out the scope and procedure for the use of witness intermediaries in Tasmanian courts. It is also noted that witness intermediaries can be made available to Tasmania Police for the purposes of interviewing witnesses during police investigations.
Following a review of the Witness Intermediary Scheme Pilot, it has been recommended that it is time ‘to make wider use of intermediaries in the criminal justice system in order to support witnesses and accused people with communication needs’.[footnoteRef:927] This was also the recommendation of the TLRI in its report Facilitating Equal Access to Justice: An Intermediary/Communication Assistant Scheme for Tasmania.[footnoteRef:928] The Commission of Inquiry also recommended the use of witness intermediaries for young people who are under investigation for, or who have been charged with, sexual offences.[footnoteRef:929] The TLRI, in line with these prior reviews, considers that there should be provision for witness intermediaries for young people who are under investigation for, or who have been charged with, sexual offences. Witness intermediaries should be available during police interviews, formal cautions, community conferences and throughout court proceedings in the Magistrates Court and Supreme Court  This aligns with the key objective of the Youth Justice Act 1997 (Tas), that a young person should be made aware of their rights and obligations under the law, and the consequences of contravening the law.[footnoteRef:930] It is also consistent with the objectives of the Beijing Rules inasmuch as witness intermediaries for young defendants aim to increase the likelihood of a fair trial.[footnoteRef:931]  [927:  Ibid 3.]  [928:  TLRI, Facilitating Equal Access to Justice: An Intermediary/Communication Assistant Scheme for Tasmania (Final Report 23, 2018).]  [929:  Ibid Recommendation 16.10.]  [930:  See [5.3].]  [931:  See [5.2].] 

[bookmark: _Toc211849471][bookmark: _Toc218157375]Reportable offender registration
Reportable offender registration was not raised by participants in interviews with the TLRI. However, the TLRI has considered whether there is any need for reform to the legislative basis of orders as it applies young people. As noted, an additional order that may be made by a court in sentencing a young person for a sexual offence is an order imposing reporting obligations under the Community Protection (Offender Reporting) Act 2005 (Tas). A court must impose reporting obligations unless it is satisfied that the person does not pose a risk of committing a reportable offence in the future.[footnoteRef:932] As shown at [8.3.15], the majority of sexual offence charges heard in the Supreme Court resulted in the offender being placed on the Community Protection Offender Register. The number of such orders imposed in the Youth Justice Division is not known.   [932:  See [8.3].] 

Similar registration schemes apply in other states and territories.[footnoteRef:933] However, in the Australian Capital Territory and South Australia, there are sexual offences for which a young person is not a reportable offender. For example, in the Australin Capital Territory, a young person sentenced for an act of indecency with a young person, or for possessing child exploitation material, is not a registrable offender only for that reason.[footnoteRef:934] In addition, a young person is not a registrable offender if the court considers, on application by the defence, that including the person on the register is inappropriate in the circumstances of the case.[footnoteRef:935] In South Australia, there are also provisions that apply to young people excluding them from the definition of registrable offenders. In that state, a person is not a registrable offender merely because they committed a class 1 or 2 offence when they were a child for which they have been sentenced.[footnoteRef:936]  [933:  See Child Protection (Offenders Registration) Act 2000 (NSW); Sex Offender Registration Act 2004 (Vic); Child Protection (Offender Reporting and Offender Prohibition Order) Act 2004 (Qld); Community Protection (Offender Reporting) Act 2004 (WA); Child Protection (Offender Reporting and Registration) Act 2004 (NT); Crimes (Child Sex Offenders) Act 2005 (ACT); Child Sex Offenders Registration Act 2006 (SA).]  [934:  Crimes (Child Sex Offenders) Act 2005 (ACT) s 9(1)(c).]  [935:  Child Sex Offenders Registration Act 2006 (SA) ss 9(3)(b), 9(4). Sch 1 pts 1 and 2 set out the class 1 and class 2 offences, which include physical and online sexual offending.]  [936:  Child Sex Offenders Registration Act 2006 (SA) s 6(30(a).] 

The VLRC has twice made recommendations for reform of the Victorian scheme for the registration of sex offenders in relation to its application to children and young people. In Victoria, there is a discretion to place a child on the register.[footnoteRef:937] In its 2021 review of sexual offences, the VLRC observed that submissions were received indicating that ‘sex offender registration was not developmentally appropriate for children and young people’.[footnoteRef:938] The VLRC previously considered this issue in its 2012 report, where it observed that: [937:  Sex Offenders Registration Act 2004 (Vic) s 11(2).]  [938:  VLRC (n 243) [13.73].] 

[The] intrusive nature of registration orders is far more pronounced for young people than it is for adults because they ordinarily have contact with other young people as part of their daily lives, such as when going to school, playing sport, living with their siblings, and having young visitors in the family home. A registered sex offender who is a young person must report all of these contacts. In addition, young people tend to be active users of social media, mobile phones and other means of electronic communication that must also be reported when it involves regular unsupervised contact with a child.[footnoteRef:939] [939:  VLRC, Sex Offender Registration (Final Report, 2012) [5.115].] 

 Given the protection options available to the court in Victoria, such as the therapeutic treatment order and the other protective dispositions for use in managing young people involved in intra-familial sexual offending, the VLRC recommended that there should be a presumption against the registration of children (people aged under 18 at the time of sentencing) unless it would serve a useful protective purpose, based on an individualised risk assessment.[footnoteRef:940] This recommendation was reiterated in the 2021 VLRC Report.[footnoteRef:941] [940:  Ibid [5.124]; Recommendation 13.]  [941:  VLRC (n 243) [13.74]; Recommendation 49c.] 

However, the TLRI’s view is that a review of the operation of the offender reporting scheme under the Community Protection (Offender Reporting) Act 2005 (Tas) as it applies to young people, should be undertaken as part of the implementation review of the Youth Justice Act 1997 (Tas).
[bookmark: _Toc218157376]Recommendations
Recommendation 10: The Supreme Court should consider how to fast-track, so far as possible, matters involving young offenders in sexual offence cases. In this regard, the case management approach set out in the Supreme Court Practice Direction No 1 of 2025 (dated 7 July 2025), which applies to sexual offence cases with child complainants, should be monitored to evaluate its effectiveness as way of reducing delay. Further, consideration could be given to extending that Practice Direction to include sexual offence cases where the accused is a youth. 
Recommendation 11: The pathways for the court to refer a young person to a community conference for sexual offending should be reviewed to identify barriers to use.
Recommendation 12: The power of a sentencing court to refer young people to a community conference/restorative justice process as part of their sentence should be considered as part of a review of the use of community conference powers as a response to sexual offending by young people in Tasmania.
Recommendation 13: There should be provision for witness intermediaries for young people under investigation or who have been charged with sexual offences, including during police interview, formal cautions, conferences and court proceedings in the Magistrates Court and the Supreme Court.
Recommendation 14: A review of the operation of the offender reporting scheme under the Community Protection (Offender Reporting) Act 2005 (Tas), as it applies to young people, should be undertaken as part of the implementation review of the Youth Justice Act 1997 (Tas) to ensure that the registration scheme is appropriate for young offenders.
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[bookmark: _Toc207792361]Ethics approval and quantitative and qualitative data components
The method devised for conducting the study comprised quantitative and qualitative data components, and was approved by the University of Tasmania’s Social Sciences Human Research Ethics Committee. 
The quantitative data component comprised:
data provided on the Supreme Court and Magistrates Court by the Department of Justice on charges finalised in each court and sentences imposed;
data provided by Tasmania Police on the use of cautions and community conferences;
data provided by DECYP on reports made to the Strong Families, Safe Kids Advice and Referral Line;
data provided by DECYP on young people involved with youth justice; and
publicly available quantitative data collected from a range of sources.
The qualitative research component comprised 36 interviews with 39 representatives of key Tasmanian agencies and experts, with knowledge and expertise across police, education, youth support, legal and government youth-focussed agencies.
[bookmark: _Toc207792362]Semi-structured interviews with stakeholder participants
As noted, the TLRI conducted a total of 36 interviews with agency representatives and experts, which included group and individual interviews. There were 39 individuals who participated.
Questions and prompts for interviews 
1. Given your professional experience, please could you share your views about sexual offending by young people in Tasmania?

2. Are sexual offences by young people appropriately reported to Tasmania Police? If not, why?

3. What are the challenges Tasmania Police face when determining how to respond to allegations of youth sex offending?

4. In your experience, are diversionary practices (i.e. formal cautions and community conferences) used to respond to sexual offences by young people? If yes,
a. Do victim/survivors ever attend diversionary practices?
b. How well do diversionary practices function?

5. How well does the court system function when responding to sexual offences committed by young people?

6. Are young people who commit sexual offences able to access therapeutic services if necessary?

7. Is there anything we haven’t talked about, that you would like to let us know?
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Table B.1: Physical sexual offences in the Criminal Code (Tas)[footnoteRef:942] [942:  In this table and in Table B.2: ‘A’ is Accused, ‘C’ is Complainant.] 

	Offence
	Age of complainant is element of the offence
	Other age-related factors 
	Prescribed offence (Youth Justice Act s 161)
	Criminal Code s 105A applies

	Bestiality (s 122)
	n/a
	n/a
	No
	No

	Penetrative sexual abuse of child or young person (s 124)
	Yes (only applies if C is under 17)
	Consent is a defence if the complainant was:
· 15 or older and accused person not more than 5 years older (eg C is 16 and A is 20); or
· [bookmark: _Hlk202262877]13 or older and the accused person not more than 3 years older (eg C is 14 and A is 16)
	No
	Yes

	Penetrative sexual abuse of child or young person by person in position of authority (s 124A)
	Yes (only applies if C is under 17)
	A person in authority is defined to be a person 18 or older (s 124A(1))
	n/a
	No

	Person permitting penetrative sexual abuse of child or young person on premises (s 125)
	Yes (only applies if C is under 17)
	-
	No
	Yes

	Persistent sexual abuse of a child or young person (s 125A)
	Yes (only applies if C is under 17)
	Age-related defences for particular offences apply
	Yes (A aged 14 to 17)
	Yes

	Indecent act with child or young person (s 125B)
	Yes (only applies if C is under 17)
	Consent is a defence if the complainant was:
· 15 or older and accused person not more than 5 years older (eg C is 16 and A is 20); or
· 13 or older and the accused person not more than 3 years older (eg C is 14 and A is 16)
	No
	Yes

	Procuring a child or young person for sexual abuse (s 125C)
	Yes (only applies if C is under 17)
	Consent is a defence if the complainant was:
· 15 or older and accused person not more than 5 years older (eg C is 16 and A is 20); or
· 13 or older and the accused person not more than 3 years older (eg C is 14 and A is 16)
	No
	Yes

	Communicating with intent to procure child or young person (s 125D)
	Yes (only applies if C is under 17)
	Consent is a defence if the complainant was:
· 15 or older and accused person not more than 5 years older (eg is 16 and A is 20); or
· 13 or older and the accused person not more than 3 years older (eg C is 14 and A is 16)
	No
	Yes

	Penetrative sexual abuse of person with mental impairment (s 126)
	No
	- 
	No
	Yes

	Indecent assault (s 127)
	No
	Consent is a defence if the complainant was:
· 15 or older and accused person not more than 5 years older (eg C is 16 and A is 20); or
· 13 or older and the accused person not more than 3 years older (eg C is 14 and A is 16)
	No
	Yes

	Procuring a person for penetrative sexual abuse by threats and fraud (s 129)
	No
	- 
	No
	Yes

	Incest (s 133)	
	No
	-
	No
	Yes

	Indecency (s 137)	
	No
	-
	No
	No

	Rape (s 185)[footnoteRef:943] [943:  Note that conduct that was included in the offence of aggravated sexual assault, set out in Criminal Code (Tas) s 127A, is now included in the offence of rape, and the provision has been repealed. Aggravated sexual assault remains a prescribed offence for youths aged 14–17.] 

	No
	-
	Yes (A aged 14 to 17)
	No





Table B.2: Online sexual offences in Tasmania 
	Legislation
	Offence
	Age of complainant is element of the offence
	Other age-related factors
	Criminal Code s 105A applies

	Criminal Code (Tas)
Indictable offences: maximum penalty is a fine or imprisonment for a term not exceeding 21 years
	Involving a person in the production of child exploitation material (s 130)
	Yes (only applies if C is under 18)
	It is a defence if the material to which the offence relates depicts sexual activity where the defendant and complainant have an age-related defence (s 130E(2))
	Yes

	
	Production of child exploitation material (s 130A)
	Yes (only applies if C is under 18)
	It is a defence if the material to which the offence relates depicts sexual activity where the defendant and complainant have an age-related defence (s 130E(2))
	Yes

	
	Distribution of child exploitation material (s 130B)
	Yes (only applies if C is under 18)
	It is a defence if the material to which the offence relates depicts sexual activity where the defendant and complainant have an age-related defence (s 130E(2))
	No

	
	Possession of child exploitation material (s 130C)
	Yes (only applies if C is under 18)
	It is a defence if the material to which the offence relates depicts sexual activity where the defendant and complainant have an age-related defence (s 130E(2))
	No

	
	Accessing of child exploitation material (s 130D)
	Yes (only applies if C is under 18)
	It is a defence if the material to which the offence relates depicts sexual activity where the defendant and complainant have an age-related defence (s 130E(2))
	No

	Classification (Publications, Films and Computer Games) Enforcement Act 1995 (Tas)
Summary offences with maximum penalty as indicated
	Make or reproduce child exploitation material (s 72A)
Maximum penalty: Fine not exceeding 300 penalty units or imprisonment not exceeding 3 years or both
	Yes (only applies if C is under 18)
	It is a defence if the material to which the offence relates depicts sexual activity where the defendant and complainant have an age-related defence (s 74B(2), (4))
	No

	
	Procure a child to be involved in making child exploitation material (s 73)
Maximum penalty: Fine not exceeding 300 penalty units or imprisonment not exceeding 3 years or both
	Yes (only applies if C is under 18)
	It is a defence if the material to which the offence relates depicts sexual activity where the defendant and complainant have an age-related defence (s 74B(2), (4))
	No

	
	Distribute child exploitation material ( s 73A)
Maximum penalty: Fine not exceeding 300 penalty units or imprisonment not exceeding 3 years or both
	Yes (only applies if C is under 18)
	It is a defence if the material to which the offence relates depicts sexual activity where the defendant and complainant have an age-related defence (s 74B(2), (4))
	No

	
	Possession of child exploitation material ( s 74B)
Maximum penalty: Fine not exceeding 200 penalty units or imprisonment not exceeding 2 years or both
	Yes (only applies if C is under 18)
	It is a defence if the material to which the offence relates depicts sexual activity where the defendant and complainant have an age-related defence (s 74B(2), (4))
	No

	Police Offences Act 1935 (Tas) 
Summary offences with maximum penalty: Fine not exceeding 50 penalty units or imprisonment for a term not exceeding 12 months or both
	Observation or recording in breach of privacy (s 13A)
	
	
	No

	
	Publishing or distributing prohibited visual recording (s 13B)
	
	
	No

	
	Possession of prohibited visual recording (s 13C)
	
	
	No

	Criminal Code 1995 (Cth)
Indictable offences with maximum penalty as indicated
	Using a carriage service for child abuse material (s 474.22)
Maximum penalty: 15 years’ imprisonment 
	Yes (only applies if C is or appears to be under 18)
	
	No

	
	Possessing or controlling child abuse material obtained or accessed using a carriage service (s 474.22A)
Maximum penalty: 15 years’ imprisonment
	Yes (only applies if C is or appears to under 18)
	
	No

	
	Possessing, controlling, producing, supplying or obtaining  child abuse material using a carriage service (s 474.23)
Maximum penalty: 15 years’ imprisonment
	Yes (only applies if C is or appears to under 18)
	
	No

	
	Conduct  using a carriage service for purposes of electronic service used for child abuse material (s 474.23A)
Maximum penalty: 20 years’ imprisonment
	Yes (only applies if C is or appears to under 18)
	
	No
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	Age
	Offences
	Indictable or summary offence

	10–13
	Murder
	Indictable (Supreme Court)

	
	Attempted murder
	Indictable (Supreme Court)

	
	Manslaughter
	Indictable (Supreme Court)

	
	Attempted murder
	Indictable (Supreme Court)

	14–16
	Murder
	Indictable (Supreme Court)

	
	Manslaughter
	Indictable (Supreme Court)

	
	Attempted murder
	Indictable (Supreme Court)

	
	Aggravated sexual assault
	Indictable (Supreme Court)

	
	Rape
	Indictable (Supreme Court)

	
	Persistent sexual abuse of a child or young person
	Indictable (Supreme Court)

	
	Armed robbery
	Indictable (Supreme Court)

	
	Aggravated armed robbery
	Indictable (Supreme Court)

	
	Being found prepared for a commission of a crime armed with a dangerous or offensive weapon or instrument
	Indictable (Supreme Court)

	
	Evade police
	Summary (Magistrates Court)

	17
	Murder
	Indictable (Supreme Court)

	
	Manslaughter
	Indictable (Supreme Court)

	
	Attempted murder
	Indictable (Supreme Court)

	
	Aggravated sexual assault
	Indictable (Supreme Court

	
	Rape
	Indictable (Supreme Court)

	
	Persistent sexual abuse of a child or young person
	Indictable (Supreme Court)

	
	Armed robbery
	Indictable (Supreme Court)

	
	Aggravated armed robbery
	Indictable (Supreme Court)

	
	Being found prepared for a commission of a crime armed with a dangerous or offensive weapon or instrument
	Summary (Magistrates Court)

	
	Evade police
	Summary (Magistrates Court)

	
	Excessive noise or smoke from vehicles and racing a vehicle
	Summary (Magistrates Court)

	
	Drink driving, drug driving, offences under the Traffic Act 1925 (Tas) (negligent driving causing death or serious injury, reckless driving) offences under the Vehicle and Traffic Act 1999 (Tas) (this includes driving without a licence, driving while disqualified, excessive speeding) unless these offences are to be determined in conjunction with an offence that is not a prescribed offence
	Summary (Magistrates Court)
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	Jurisdiction 
	Summary or indictable
	Key aspects 

	Australian Capital Territory (Crimes Act 1900 (ACT))
	Indictable
	An offence of intentionally distributing an intimate image of a young person: s 72D.
It is a defence if the person against whom the offence is alleged to have been committed was at least 10 years old and not more than 2 years younger than the defendant and they consented to the distribution: s 72D(2).
It is an offence to threaten to distribute intimate images: s 72E.

	Commonwealth (Criminal Code 1995 (Cth))
	Indictable
	Offence of using a carriage service to transmit sexual material without consent but does not apply to images of people under 18 s 474.14A(1).

	New South Wales (Crimes Act 1900 (NSW))
	Indictable but can be dealt with summarily
Prosecution must not commence without consent of the DPP if A is under 16 s 91Q(2), 91R(6)
	An offence of intentionally distributing an intimate image without consent and knowing the person did not consent or being reckless as to consent: s 91Q.
An offence of threatening to distribute intimate image without consent: ss 91R(2), (3), (4).
A person under the age of 16 cannot consent: s 910(7). 
There is an exemption where reasonable person would consider the conduct of the accused person acceptable, having regard to each of the following (to the extent relevant)—
(i) the nature and content of the image,
(ii) the circumstances in which the image was recorded or distributed,
(iii) the age, intellectual capacity, vulnerability or other relevant circumstances of the person depicted in the image,
(iv) the degree to which the accused person’s actions affect the privacy of the person depicted in the image,
(v) the relationship between the accused person and the person depicted in the image: s 91T(1)(d).

	Northern Territory (Criminal Code 1983 (NT))
	Indictable
	An offence to distribute intimate image without consent and person is reckless as to lack of consent: s 208AB. 
A person under the age of 16 is incapable of giving consent: s 208AB (3).
An offence to threaten to distribute intimate images: s 208AC.
The DPP must consent to a prosecution of a child for these offences: s 208AD.

	Queensland (Criminal Code Act 1899 (Qld))
	Indictable (misdemeanour)
	An offence of distributing a prohibited recording without consent: s 227B.
An offence of threatening to distribute an intimate image without consent (note a person under s 16 cannot give consent): s 229A.

	South Australia (Summary Offences Act 1953 (SA)) 
	Summary
	An offence to distribute an invasive image knowing or having reason to believe that the other person does not consent: s 26C.
An offence to threaten to distribute an invasive image: s 26DA.
Consent of a person under 17 is not an effective consent: s 26E.

	Victoria (Crimes Act 1958 (Vic))
	Indictable 
Prosecution must not commence without consent of the DPP if A is under 16 (s 53W)
	An offence of intentionally distributing an intimate image, where distribution is contrary to community standards of acceptable conduct. It is not an offence if this is with consent (other than where the person depicted is a child): s 53S. 
An offence of threatening to distribute an intimate image: s 53T. 
Community standards defined in s 53U.

	Western Australia (Criminal Code 1913 (WA))
	Summary
	An offence of distribution of intimate image without consent s 221BD(2). 
It is a defence if a reasonable person would consider the distribution of the image to be acceptable, having regard to each of the following (to the extent relevant) — 
(i) the nature and content of the image;
(ii) the circumstances in which the image was distributed; 
(iii) the age, mental capacity, vulnerability or other relevant circumstances of the depicted person; 
(iv) the degree to which the accused’s actions affect the privacy of the depicted person; 
(v) the relationship between the accused and the depicted person; 
(vi) any other relevant matters: s 221BD(3)(d).
A person under the age of 16 is incapable of consenting to the distribution of an intimate image: s 221BB (6).



	Appendix D: Offences relating to non-consensual sharing of intimate images





[bookmark: _Toc211849476][bookmark: _Toc218157381]Appendix E: Typology of young people who engage in harmful sexual behaviour: Literature summary
The number of categories has varied between two and four, and the definitions of these categories has also differed by frequency, onset and nature of offending, the gender of the young person committing the offence, and the age and gender of the victim-survivor. For example, using two categories, young people who sexually offend could be either: (1) sex-only, which refers to young people who have only been charged with offences of a sexual nature and are more likely to target children; or (2) sex-plus, which includes sexual offending alongside general offending and a greater likelihood of peer or adult victim-survivors.[footnoteRef:944] The use of four categories presents with greater complexities, though there are some overlapping ideas. A number of recent examples are described below. [944:  Siria, Echeburúa and Amor (n 98); Gerald Zeng et al, ‘Risk and criminogenic needs of youth who sexually offended in Singapore: An examination of two typologies’ (2015) 27(5) Sexual Abuse: A Journal of Research and Treatment 479–495.] 

Using a sample of 217 young people who were charged with a sexual offence in Queensland, Cale and colleagues proposed four categories, listed in order of most frequent presentation within the sample: (1) rare offenders, (2) late-bloomers, (3) low-rate chronic offenders, and (4) high-rate chronic offenders.[footnoteRef:945] The first category, type 1, involved fewer behavioural issues and more prosocial attitudes, with onset of sexual offending in mid-adolescence, low rates of sexual recidivism and shorter offending patterns (similar to the ‘sex-only’ category described above); the second category, type 2, was characterised by an onset of sexual offending in mid-adolescence, with minimal criminal histories, and higher rates of sexual recidivism; the third category, type 3, involved low-frequency general offending, with a greater propensity of targeting children in their sexual offending and higher rates of sexual recidivism (similar to that of the late-bloomer category); and the fourth category, type 4, was characterised by early onset general offending that progressed to more frequent and serious offending behaviours, with sexual offending appearing to be part of this escalation, as well as higher rates of adverse childhood experiences (ie disengagement from traditional schooling and experiences of incarceration). Cale and colleagues discussed the significance of motivation (eg naïve experimentation) and opportunity (eg geographical remoteness) in youth-perpetrated sexual offending, aligning with Smallbone and Cale’s integrated theory of sexual offending described above.[footnoteRef:946] They also acknowledged the over-representation of First Nations youth in the chronic offender categories, suggesting the environmental and social structures, motivations and opportunities are inherently different to those of non-Indigenous youth in urban centres, and that differences in policing practices between regions was likely a confounding variable in First Nations youths’ criminal histories.[footnoteRef:947] [945:  Jesse Cale et al, ‘Offense trajectories, the unfolding of sexual and non-sexual criminal activity, and sex offense characteristics of adolescent sex offenders’ (2016) 28(8) Sexual Abuse: A Journal of Research and Treatment 791–812.]  [946:  Stephen Smallbone and Jesse Cale, ‘An integrated life-course developmental theory of sexual offending’ in Arjan Blokland and Patrick Lussier (eds), Sex Offenders: A Criminal Career Approach (Wiley Blackwell, 2015) 43–70.]  [947:  See also Molnar et al (n 230).] 

The categorisations developed by Cale et al (2016) is valuable for understanding the differing motivations and offending trajectories of youth offenders and underscores the need for targeted interventions that address the differing predisposing factors (factors that mean a youth is more vulnerable to engaging in problematic sexual behaviours), precipitating factors (environmental and/or contextual factors that ‘trigger’ problematic sexual behaviours), and perpetuating factors (factors that encourage the problematic behaviours to keep occurring) associated with the offending behaviour rather than attempting to implement a one-size-fits all treatment approach. Nevertheless, there are several limitations to this research. With a sample of only 217 adolescents, Cale’s categorisations of offender types may not be generalisable for all youth offenders and likely may not be culturally representative. Some have also critiqued the development of youth offender typologies, which can oversimplify the psychological nuances of offending and hence hinder understanding and subsequent intervention efficacy (Calvert & Bauer, 2018). 
Using a sample of 573 male young people convicted of sexual crimes in the United States, Brown proposed the following four categories, in order of greatest frequency: (1) child victims, nonviolent, (2) female peer victims only, (3) male child focus, and (4) early starter/multiple victims.[footnoteRef:948] The first category, type 1, involved having child victims and being unlikely to use force; the second, type 2, involved a greater likelihood of having a female teen or adult victim; the third, type 3, involved having a male child victim, with a greater likelihood of planned offending and the use of force; and the fourth, type 4, involved an earlier onset of offending (ie age 11 or younger), a minimum of two victims (ie both child and peer/adult), planned offending and the use of force. Brown suggested the age of the victim was one of the most important variables for the categorisation of youth who had committed sexual offences. However, this sample excluded female offenders and was largely Caucasian, potentially limiting the generalisability of these categories.  [948:  Brown (n 96).] 

With a larger sample of 4,143 young people (3,857 male and 286 female) who were charged with a sexual offence in Florida, Fox and DeLisi proposed four male categories and two female categories of young people who commit sexual offences, as follows: (1) non-disordered males, (2) impulsive and unempathetic, (3) early onset chronic, and (4) male victim offenders; as well as (1) non-disordered females, and (2) female victim offenders.[footnoteRef:949] Of the male categories, non-disordered males (type 1) were the most common in the sample, presenting with low rates of criminal activity, psychological issues, and adverse childhood experiences; the second category, type 2, were highly impulsive and lacking empathy; early onset chronic, type 3, had high rates of serious prior offending and the onset of sexual offending at age 12 or younger, with low rates of psychopathologies or adverse childhood experiences; the fourth category, type 4, exhibited high rates of psychological issues, including depression and psychosis, early onset sexual offending behaviours and the highest rate of childhood sexual abuse experiences of all males in the sample. Similar to type 1 males, non-disordered females, type 1, presented with low levels of impulsivity, high rates of empathy and low levels of psychological issues, with low rates of experiences of sexual abuse; whereas type 2 females had high levels of impulsivity, low rates of empathy, earlier onset and serious offending, with higher rates of psychopathologies, including depression and psychosis, and the highest rates of childhood sexual abuse experiences across the entire sample.[footnoteRef:950] Fox and DeLisi suggested the most significant variables for categorisation of young people who commit sexual offences were age of onset, prior offending history, impulsivity, empathy, psychological issues and experiences of childhood sexual abuse.  [949:  Bryanna Fox and Matt DeLisi, ‘From criminological heterogeneity to coherent classes: Developing a typology of juvenile sex offenders’ (2018) 16(3) Youth Violence and Juvenile Justice 299–318.]  [950:  This also aligns with findings of another study, which reported female adolescent group sex offenders had high rates of interpersonal problems and sexual abuse experiences. See Miriam Wijkman et al, ‘Group sexual offending by juvenile females’ (2015) 27(3) Sexual Abuse: A Journal of Research and Treatment 335–356.] 
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Risk-Needs-Responsivity model
In youth justice systems, group intervention is often preferred over individual intervention as a treatment modality for youth offenders. Group interventions demonstrate several advantages for youth justice settings, especially those in rural or remote communities, where staffing, resources, and time constraints can negatively impact access to intervention opportunities (Hackett et al, 2022). While ideally youth offenders should be assessed and triaged into treatment groups based on the seriousness of the offence, this does not commonly occur. The Risk-Needs-Responsivity (RNR) model has commonly been adopted across both adult and youth criminal justice settings and is highly regarded as a theoretical framework for treating offenders. 
The RNR model developed by Andrews and Bonta (1994) is a framework used to guide the assessment and treatment of youth offenders. The RNR model aims to reduce recidivism by focussing on three key principles.
Risk: This principle emphasises assessing the likely risk an individual poses to reoffend. This model asserts that youth who are at higher risk should receive more intensive interventions, while lower-risk youth can benefit from less intensive strategies. In the context of offences, how to categorise the ‘seriousness’ of an offence remains a contentious issue. Ongoing inconsistencies and discourse among the legal perspective of serious offences and the psychological perspective of serious offences create difficulties in accurately and effectively assessing and determining what constitutes high-risk offending among youths. Bridging the gap between the law and psychology will undoubtedly help increase the accuracy and subsequent triage of youths, and enable interventions to be at the required frequency and intensity for high-risk youths. 
Needs: This involves identifying the specific criminogenic needs of the youth. Factors that contribute to the offending behaviour, such as substance abuse, peer influences, or family issues are examples of needs to be targeted through intervention. The RNR model suggests that addressing these needs through targeted interventions is crucial for effective rehabilitation.
Responsivity: The final principle focusses on tailoring interventions to the individual’s learning style, strengths, and circumstances. It recognises that effective treatment should be delivered in a way that is responsive to the youth’s unique needs, which can enhance engagement and outcomes. This model asserts that through integrating these principles, the RNR model aims to provide a structured approach to reducing recidivism among youth offenders, ultimately supporting their rehabilitation and reintegration into society. Although the RNR model asserts that the best-practice approach to treating youths involves the segregation and treatment of low, moderate, and high-risk offenders this can be (and is often) unrealistic within youth justice systems, due to limited government funding and a lack of resources. Therefore, the combination of low- and high-risk offenders in treatment remains common for this cohort and presents additional challenges for intervention efficacy. 
There are several issues that may arise from the amalgamation of treatment for serious/high-risk and minor/low-risk sexual offenders; one such issue is that of deviancy training (Snyder et al, 2005). Deviancy training refers to a social learning phenomenon whereby peers who communicate about antisocial topics can provide endorsement and instruction on how to more successfully engage in antisocial behaviours in the future. This phenomenon has commonly been reported as a significant challenge for those delivering group interventions and may inadvertently cause an increase in deviant behaviours, which is contrary to the intended outcomes of the intervention (Calvert & Bauer, 2018).
Existing treatment approaches for addressing harmful sexual behaviour in youths
Multi-Systemic Therapy 
Multi-Systemic Therapy (MST) is a multi-modal short-term community and home-based intervention for youths with social, emotional and behavioural problems (MST Services Inc, 2010). MST is widely recognised as one of the few evidence-based techniques for youth offenders as it addresses criminogenic risk factors, such as individual, peer and neighbour influences (Henggeler, 2011). MST interventions are concentrated on improving family functioning, as it is theorised that by improving family functioning, the relationships between the youth and their peers, school and community will also improve (Andrews & Bonta, 2010). MST is unique in that trained therapists are available to youths in home or in the community and are available 24 hours a day, 365 days of the year. The intervention includes several strategies primarily focused on behavioural parent training and Cognitive Behavioural Therapy (CBT) techniques. This approach of embedding the intervention team within the community, with ready access for the family who are all part of the treatment paradigm, has been widely recognised as effective with youths by actively reducing (and in some instances, preventing) drop-out rates, which are common in this cohort (Van der Stouwe et al, 2014). A meta-analysis by Curtis et al (2004) with a sample of 708 youths involved in the justice system found a moderate overall effect of MST (d =.55) in comparison with control groups. A contrasting meta-analysis was conducted by Littell et al (2005) which found from a sample of 1,230 youths that found inconclusive results of MST effectiveness at reducing criminogenic behaviours. There has been much conjecture in the literature about the methodological quality and biases of these studies, with several meta-analyses and systematic reviews being conducted by dependent members of the MST Board, raising concerns about validity and reliability of results (Can der Stouwe et al, 2014). Given the mixed evidence base regarding the efficacy of MST in supporting the rehabilitation of individuals who engage in harmful sexual behaviour, more independent and methodologically robust evaluations of treatment efficacy is needed.   
Problematic Sexual Behaviour-Cognitive Behavioural Therapy (PSB-CBT)
CBT has been widely recognised as an evidence-based treatment for several psychological and behavioural difficulties, including harmful sexual behaviours. CBT approaches address both cognitive factors that influence offending behaviours, such as unhelpful thinking styles, and beliefs and behavioural factors such as problematic sexual behaviour. A study by Carpentier, Silovsky and Chaffin (2006) found that youths who engaged with PSB-CBT intervention were less likely to reoffend (2%) in comparison with the control group (10%), demonstrating PSB-CBT’s efficacy as a psychological intervention for youths who engage in harmful sexual behaviour (Calvert & Bauer, 2018). 
Forward-Focused Model (FFM)
The Forward-Focused Model (FFM) was developed by Nancy Calleja (2013) for intervention with youths involved in the youth justice system. The FFM incorporates both CBT techniques and Motivational Interviewing (MI) strategies. The FFM recognises the influence of pre-existing treatment protocols and practices for adults and how this adaptation is ineffective when working with youths. The FFM emphasises the role of brain development on offending behaviours and the significance of parental involvement in positive outcomes for youths. Calleja’s (2022) evaluation of the FFM found it to be effective at reducing recidivism in comparison with a control group. Treatment type was found to be a positive and significant predictor (Wald = 4.856, p=.028) and the odds of no recidivism were 2.25 greater for youths who completed the Forward-Focused Model. However, the use of recidivism in this study is representative of the shortcomings of using recidivism as an outcome. Calleja’s (2022) study included both sexual and non-sexual recidivism and therefore the effects on harmful sexual behaviour in isolation cannot be determined. Further, the use of recidivism also fails to account for behavioural and attitudinal changes which are essential for lasting change to harmful sexual behaviour.
Qualitative studies
McKibbin, Humphreys, and Hamilton’s (2017) study of 14 youths who engage in harmful sexual behaviour identified three key areas for intervention: 
1. introducing sexual education at a younger age; 
reducing family violence victimisation area; and 
minimising young people’s access to pornography, with 12 of the 14 interviewed youths identifying pornography exposure as a precipitant of their harmful sexual behaviour. 
These findings also correspond with findings from Wright, Tokunaga and Kraus’s (2016) meta-analysis, which found the consumption of non-violent and violent pornography to be significantly and positively correlated with physical sexual aggression in youths. This underscores the strong relationship between pornography consumption and future sexual offending (Butler & Seto, 2002). Other qualitative studies examined key themes of the provision of group intervention with youths, highlighting the importance of building friendships as a protective mechanism for preventing future offending. When synthesised, these studies also highlight the importance of early education around sexual behaviours, and the influence of victimisation on future sex offending. Taken together, results from the qualitative studies consistently highlight the need for prevention and proactive interventions for young people, rather than reactive interventions, which rarely address the predisposing factors that influence offending behaviour (Butler & Seto 2002). As such, long-term treatment gains can be undermined. 
A recent systematic review (McVilly, Washington & Norris, 2024) found that interventions which adopted a risk-need-responsivity approach were most effective for youths who engage in harmful sexual behaviour. The review conducted by McVilly et al (2024) aimed to evaluate the psychological interventions available to support youths who engage in harmful sexual behaviour and examine the efficacy of the available treatments. Twenty-one studies were included in the review, with most including studies adopting experimental designs. Sample sizes ranged from three to 320, with most treatment interventions targeted towards male youths. Studies included were from several differing international locations, including the United Kingdom, the United States of America, and New Zealand.
The review synthesised findings from 20 studies, highlighting the range of interventions employed, including CBT, MST, FFM and family interventions. The review included studies from multiple disciplines including psychology, criminology, sociology and law enforcement, and found that interventions which incorporated family involvement alongside youth-specific approaches emerged as the most effective overall in achieving long-term positive behavioural change. This underscores the critical role of parental/familial/caregiver engagement in facilitating positive behavioural change in youths exhibiting harmful sexual behaviour, while also acknowledging the interdependence of these individuals within their family units, consistent with the premise of Family Systems Theory (Bowen, 1950). Family Systems Theory posits that all families consist of key components that influence their patterns of behaviour, communication, and overall functioning. It emphasises the interconnectedness of family members, indicating that the actions of one individual can significantly impact the entire family system (Seto et al, 2002). Families strive to maintain homeostasis, or equilibrium, even when the strategies employed to achieve this balance may be dysfunctional. Moreover, families establish boundaries that govern communication among members (Bowen, 1950).
This review found that interventions that incorporated both PSB-CBT, MST, relapse prevention and psycho-education for both youths and their families appeared to be the most effective overall. This underscores the importance of adhering to the development of programs that: adopt a thorough assessment of clients and their suitability for programs; upskill clients in areas of deficit; and provide treatment which is developmentally informed and targeted towards offending type and frequency. The wide variance across studies due to differing intervention, methodological and analysis approaches made it difficult for the authors to draw strong inferences about the true treatment effects of each intervention, as interventions were delivered in varying formats, durations and frequencies.
Theoretical understandings of harmful sexual behaviour in youths
Understanding theoretical frameworks that explain harmful sexual behaviour in youths, and subsequently underpin treatments, is essential for recognising why interventions targeting youths with these difficulties are most effective when they include family members/caregivers/social support networks. Acknowledging that a youth who offends exists within a broader systemic context highlights the necessity of addressing familial/social dynamics in intervention strategies, whenever appropriate and safe to do so (Alexander et al, 2023). By engaging families/important others in the treatment process, practitioners can foster a more comprehensive approach to behaviour modification and support sustainable change (Seto & Lalumère, 2010). This assertion from the review also aligns with the RNR model, which suggests that understanding the needs of the youth and accommodating treatments in a holistic responsive manner will provide better outcomes for youths, rather than working with them from a narrow perspective that simply focusses on the harmful sexual behaviour in isolation. 
A positive observation from the included studies was the development of measures to assess outcomes and changes within the youth justice system. There has been an evolution in the understanding of how to measure change in this context. Historically, many studies have relied on recidivism rates to evaluate intervention efficacy. However, using recidivism as an outcome measure is problematic, as many youths may reoffend without detection (Seto & Lalumère, 2010). This phenomenon, known as ‘criminal learning’, involves acquiring skills to evade apprehension, thus diminishing the utility of recidivism as a measure of effectiveness. Encouragingly, many studies have shifted away from relying solely on recidivism as an indicator of treatment success. This transition reflects a growing recognition that reoffending is not the sole measure of intervention effectiveness. Instead, incorporating assessments of antisocial behaviour, attitudinal changes, and increased internalisation of prosocial values provides a more comprehensive evaluation of intervention outcomes (Butler & Seto, 2002). 
Many of the publications failed to meet inclusion despite a rigorous search strategy. The reasons for this were many excluded studies focused on adult treatment, reinforcing the observation that the empirical landscape in this field remains predominantly adult-centric. Another notable finding was the general lack of research on online youth sex offending and corresponding interventions. This gap underscores that, while online contexts for abuse are rapidly evolving, effective interventions to address these offences are lagging (Alexander et al, 2023). This discrepancy is likely correlated with ongoing legal efforts to update legislation in this area, and therefore criminal adjudication may also not yet be representative of the rapidly evolving area of criminal behaviour. Consequently, there is a pressing need for substantial funding and research to effectively mitigate the risks associated with this specific dimension of youth sexual offending (Mathews et al, 2024).
In the included publications, there was a general dearth of randomised-control trials. Despite ongoing developments in the treatment of youths, very few studies employed rigorous experimental designs, which are recognised as the gold-standard for research. This is concerning, as the lack of quality research raises concerns about the pre-existing evidence base and suggests that much more needs to be done to generate high quality research with rigorous methodological procedures. 
Many publications lacked a balanced representation of the general population, with adequate numbers of males and females in sample group. Further, the notable lack of interventions targeted towards female offenders was observed throughout a large proportion of the included studies. There may be several reasons for this, firstly, female offenders only make up 5 to 10% of all sexual offending, with their male counterparts responsible for around 90 to 95% of offending (Washington State Institute for Public Policy, 2011). Secondly, research suggests that the male-centric focus in this area may increase bias and attention towards male offending, and therefore female offending can be viewed more leniently by both law enforcement professionals and youth justice systems (Calvert & Bauer, 2018). Future research examining the efficacy of treatments for female offenders would help bridge this ongoing gap and provide more holistic understanding of the psychological underpinnings and differences between male and female offending. This is important, as research has recognised motivational differences for males and female offending, with female youths being recognised as more likely to engage in intimate partner violence with pre-existing relationships and males more likely to engage in sexual offending motivated by peer influence and situational circumstances (Mathews et al, 2024). These differences may also highlight the risk of skewing results when the population sample in unbalanced and make it challenging to make well-informed inferences about the generalisability of study findings for female offenders (Butler & Seto, 2002). Therefore, understanding more about the gender differences in offending will permit more efficacious intervention and generalizability in the future. 
Another significant finding from the review was the dominance of group interventions within the included studies. Although many studies employed a mixed methodology, combining individual and group approaches, none specifically assessed the efficacy of group versus individual interventions. Additionally, among the included studies, there was no direct assessment or measurement of the important sociological phenomenon of deviancy training among youth. While not the primary focus of the current study, the influence of peer-led social learning and antisocial behaviour training among peers is substantial and warrants further investigation (Calvert & Bauer, 2018). To fully understand the moderating influence of group interventions, future research should aim to generate mechanisms to measure deviancy training effects, or to be able to respond to its influences. To adhere to best practices and implement the RNR model effectively, treatments for youth must carefully balance accurate assessment and intervention with the constraints of funding, costs, and resources. Many of the qualitative studies examined the positive influences of group therapy for youths and a common theme emerging from these studies was the positive impact of being able to openly speak about engaging in harmful sexual behaviours and gain social supports without stigma (Alexander et al, 2023). 
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[bookmark: _Toc211849478][bookmark: _Toc218157383]Appendix G: Summary of principles from Orange Tamariki Act (NZ) from Commission of Inquiry Volume 5 Chapter 12 [5.2]
For example, in New Zealand, the Oranga Tamariki Act 1989 (NZ) (‘Oranga Tamariki Act’) includes general principles that apply to care and protection proceedings and youth justice proceedings.[footnoteRef:951] These principles are closely aligned with international human rights instruments covering children and include the following:[footnoteRef:952]  [951:  Oranga Tamariki Act 1989 (NZ) s 5(1). The Oranga Tamariki Act 1989 (NZ) is also known as the Children and Young People’s Well-being Act 1989 (NZ).]  [952:  Sam Bookman and Andrew Becroft, ‘The New Principles of the Oranga Tamariki Legislation Act: Crocodile Tears or Provisions with Bite?’ (21 May 2019) SSRN Electronic Journal 15 <https://ssrn.com/abstract=3391878>.] 

The wellbeing of a child or young person must be at the centre of decision making that affects them.
The child or young person’s rights must be respected and upheld and the child or young person must be treated with dignity and respect at all times.
The child or young person’s need for a safe, stable and loving home should be addressed.
A child or young person must be encouraged and assisted, wherever practicable, to participate in and express their views about any proceeding, process or decision affecting them, and their views should be taken into account.
A holistic approach should be taken that sees the child or young person as a whole person, including their developmental potential, educational and health needs, cultural identity, gender identity, sexual orientation, age and any disability.
The primary responsibility for caring for and nurturing the wellbeing and development of the child or young person lies with their family and cultural group and, wherever possible, those relationships should be strengthened and maintained.
The child or young person’s place within their community should be recognised and the impact of a decision on the stability of a child or young person (including the stability of their education and of their connections to community) should be considered.[footnoteRef:953]  [953:  Oranga Tamariki Act 1989 (NZ) s 5(1).] 

The Oranga Tamariki Act also lists additional principles to be applied in exercising youth justice powers.[footnoteRef:954] These include: [954:  Oranga Tamariki Act 1989 (NZ) s 208(2).] 

Unless the public interest requires otherwise, criminal proceedings should not be instituted against a child or young person if there is an alternative means of dealing with the matter.
A child or young person who commits an offence or is alleged to have committed an offence should be kept in the community so far as that is practicable and consonant with the need to ensure the safety of the public.
A child or young person’s age is a mitigating factor in determining whether to impose sanctions in respect of offending by a child or young person and the nature of any such sanctions.
Any sanctions imposed on a child or young person who commits an offence should take the least restrictive form that is appropriate in the circumstances and take the form that is most likely to promote their development within their family and cultural group.
Any measures for dealing with offending by a child or young person should, as far as practicable, address the causes underlying their offending.[footnoteRef:955]  [955:  Oranga Tamariki Act 1989 (NZ) s 208(2).] 

In addition, the Oranga Tamariki Act requires a court or person exercising powers in relation to youth justice to weigh four ‘primary considerations’ – these are the wellbeing and best interests of the child or young person, the public interest, the interests of any victim, and the accountability of the child or young person for their behaviour.[footnoteRef:956] [956:  Oranga Tamariki Act 1989 (NZ) ss 4A(2), 208(1).] 

	Appendix G: Summary of principles from Orange Tamariki Act (NZ) from Commission of Inquiry Volume 5 Chapter 12 [5.2]






[bookmark: _Toc211849479][bookmark: _Toc218157384]Appendix H: Tasmanian reporting requirements for child sexual abuse
[bookmark: _Toc211849480]Reporting to Tasmania Police under the Criminal Code (Tas) s 105A
The Criminal Code (Tas) s 105A creates an indictable offence of failing to report the abuse of a child. It is a broad provision that applies to the failure to report many of the sexual offences under the Criminal Code (Tas) (as shown in Tables B.1 and B.2). Written authority of the Director of Public Prosecutions is needed for a prosecution to be commenced under this section.[footnoteRef:957] Under the Criminal Code (Tas) s 105A, it is a crime if a person: [957:  Criminal Code (Tas) s 105A(6).] 

has information that leads the person to form a reasonable belief that an abuse offence has been committed against another person who was a child at the time of the alleged offence; and
fails, without reasonable excuse, to disclose that information to a police officer as soon as practicable.
It is a defence if the person was a child at the time they obtained the information,[footnoteRef:958] or the alleged victim of the offence had attained the age of 18 years at the time the information was obtained, and the person believes on reasonable grounds that the alleged victim does not wish the information to be reported to a police officer.[footnoteRef:959] Further, matters that may amount to a ‘reasonable excuse’ are set out as (but not limited to):[footnoteRef:960] [958:  Criminal Code (Tas) s 105A(3)(a).]  [959:  Criminal Code (Tas) s 105A(3)(b).]  [960:  Criminal Code (Tas) s 105A(4).] 

a fear on reasonable grounds that disclosing the information would endanger the safety of any person (other than the person reasonably believed to have committed or been involved in the child abuse offence);
reporting the information would disclosure information in respect of which there is a lawful claim or right of privilege. This does not apply to a member of the clergy of any church or religious denomination;
a belief on reasonable grounds that another person has already reported the information to a proper authority or a proper authority already has the information. A property authority means a police officer, a correctional officer, a probation officer or a Crown Law Officer;[footnoteRef:961] and [961:  Criminal Code (Tas) ss 105A(4)(c), 104A(4)(1) (definition of ‘proper authority’), 162A(1).] 

the information is generally available to the public.
[bookmark: _Toc211849481]Reporting to the Strong Families, Safe Kids Advice and Referral Line under Children, Young Persons and Their Families Act 1997 (Tas)
In addition to the potential for criminal responsibility under the Criminal Code (Tas) for failure to report child sexual abuse, there are also mandatory reporting obligations for certain people as ‘mandatory reporters’ under the Children, Young Persons and Their Families Act 1997 (Tas). These reporting obligations arise if a prescribed person knows, believes or suspects on reasonable grounds that a child is suffering, has suffered or is likely to suffer abuse.[footnoteRef:962] This includes sexual abuse.[footnoteRef:963] The reporting obligations apply to medical practitioners, nurses, midwives, dentists and dental therapists/hygienists, psychologists, police officers, probation officers, school principals or teachers, childcare providers, people involved in the management of a childcare centre or education provider, and any person who volunteers or works for an organisation that receives government funding and provides health, welfare, education, childcare or residential services to young people.[footnoteRef:964] There are penalties under the legislation if the mandatory reporter fails to make a report.[footnoteRef:965] In addition, reports in relation to concerns around child safety can be made by other people (non-mandatory reporters). [962:  Children, Young Persons and Their Families Act 1997 (Tas) s 14(2).]  [963:  Children, Young Persons and Their Families Act 1997 (Tas) s 3 (definition of ‘abuse or neglect’).]  [964:  Children, Young Persons and Their Families Act 1997 (Tas) s 14(1)]  [965:  Children, Young Persons and Their Families Act 1997 (Tas) s 14(2).] 

Reports are made to the Child Safety Service (CSS) through the Strong Families, Safe Kids Advice and Referral line (ARL). Figure H.1 and Tables H.1 to H.3 set out details about these reports.
These reports can be recorded as ‘conversation’ or ‘incidents’. An incident is recorded for a child where information received following contact with the ARL or CSS indicates the child may be at risk of abuse or neglect, and where safety planning may be required.
A conversation is transferred to an incident when it is assessed: that a child may be at risk of abuse or neglect; that the family requires targeted support to address safety concerns; that the child requires protection from harm; that ongoing service coordination is necessary; or where cumulative harm is evident.
The system used for the recording of conversations is not designed for reporting of persons believed responsible. Records for persons believed responsible can only be created in the system used for the recording of incidents.
Figure H.1: New conversations to the ARL, 2020 to 2024

[bookmark: _Hlk202280053]Table H.1 New conversations to the ARL for mandatory reports, by year and contact source, 2020 to 2024
	Year
	Police
	School
	Other professionals
	Total conversations

	
	No.
	%
	No
	%
	No
	%
	

	2020
	 3,209 
	32
	 2,995 
	30
	 3,876 
	 38 
	 10,080 

	2021
	3,461
	29
	 3,830 
	32
	 4,665 
	 39 
	 11,956 

	2022
	4,274
	31
	 4,846 
	35
	 4,729 
	 34 
	 13,849 

	2023
	5,226
	29
	 6,740 
	38
	 5,951 
	 33 
	 17,917 

	2024
	5,757
	30
	 7,121 
	37
	 6,274 
	 33 
	 19,152 


Table H.2 New conversations to the ARL for non-mandatory reports, by year and contact source, 2020 to 2024
	Year
	Family members
	Others
	Total conversations

	
	No.
	%
	No
	%
	

	2020
	 1,762 
	 68 
	 820 
	 32 
	 2,582 

	2021
	 1,848 
	 67 
	 890 
	 33 
	 2,738 

	2022
	 1,866 
	 69 
	 828 
	 31 
	 2,694 

	2023
	 1,960 
	 66 
	 1,028 
	 34 
	 2,988 

	2024
	 1,829 
	 64 
	 1,016 
	 36 
	 2,845 


Table H.3 Percent of incidents by age group of persons believed responsible, 2020 to 2024
	<10 years
	10 to 17 years
	18+ years
	Total incidents

	0.2%
	13.5%
	88.5%
	14,181



Notes:
Data for persons believed responsible can only be recorded for incidents as the system for recording conversations is not designed for such reporting.
Incidents relate to individual children and therefore cannot be compared to conversations.
Where there are multiple persons believed responsible in the same age group for an incident, the incident will only be counted once in that age group.
Percentages do not sum to 100.0% where a single incident has persons believed responsible in different age groups.
These data are limited to incidents where the age of persons believed responsible is recorded.
These data are for incidents with an allegation status of alleged, confirmed (ie the harm or risk was confirmed), or where the status was not recorded.
A person believed responsible with an initial allegation status of ‘alleged’ that was updated to ‘not confirmed’ during the child safety assessment (ie the harm or risk was confirmed to not have occurred by that person) is included.
	Appendix H: Tasmanian reporting requirements for child sexual abuse






[bookmark: _Toc211849482][bookmark: _Toc218157385]Appendix I: Jurisdiction of courts and availability of diversionary procedures for sexual offences where the offender is under 18 at the time of the alleged offence
Table I.1 Jurisdiction of courts and availability of diversionary procedures for sexual offences where the offender is under 18 at the time of the alleged offence
	Jurisdiction
	Description
	Legislation/policy/guidelines

	Victoria
	Police diversion
Power of police to issue a caution
	Youth Diversion statement
<https://files.justice.vic.gov.au/2022-03/Youth-diversion-statement.pdf>
Common law power
A caution can only be given if the young person admits an offence. The Victorian Police Manual sets out criteria including that:
· there is sufficient admissible evidence to establish the offence;
· the young person admits the offence.
Other factors are: the seriousness of the offence, the child and the victim’s circumstances, how much damage or injury the child caused and whether a caution would act as a deterrent.
There is no prohibition on a caution being issued for sexual offences. However, only caution for sexual offences in exceptional circumstances.

	
	Court 
Jurisdiction
Criminal: Children’s Court (Criminal Division) has power to hear sexual offences against a child): CYFA s 516.
For a young person 16 or older, the court must consider whether the charge is unsuitable to be heard and determined summarily for rape and rape compelling sexual penetration: CYFA ss 3(1), 356(3), 356(8).
The court may also order uplift to a higher court if exceptional circumstances exists for any young person for any indicatable offence: CYFA s 356(3)(b).
Diversion
The court has the power to adjourn the matter if a child has exhibited sexually abusive behaviour and will voluntarily participate in a therapeutic treatment program: CYFA s 354A. If satisfactory completion, the court must discharge.
If there are criminal proceedings, the court may refer to the Secretary for investigation about making a TTO: CYFA s 349(2).
A TTO can only be made by the Family Division of the Children’s Court (CYFA ss 252–254), but the Criminal Division may refer a matter and if a TTO is made, then the criminal proceedings are adjourned for at least the length of the TTO: CYFA s 352. The Criminal Division retains judicial oversight to monitor the child’s engagement: CYFA s 352A. If satisfactory completion, then must discharge: CYFA s 353.[footnoteRef:966] [966:  See Children’s Court of Victoria, Sentencing/Diversionary Options for Children and Young People Charged with Sexual Offences in the Children’s Court of Victoria (Jennifer Bowles, Magistrate, 12 January 2021) <https://humanrights.gov.au/sites/default/files/magistrate_jennifer_bowles_attachment2_redacted_0.pdf>.] 

Before plea, the court also has power to divert a young person to participate in a diversion program for sexual offences provided the offence is not punishable by a minimum or fixed sentence: s 356B. This requires the child to accept responsibility for the offence (but this is not a plea of guilty): CYFA s 356E. Also see CYFA ss 356B– 365K.
Group conferencing is a post-plea option that can be made following a finding of guilt or a plea of guilty as a part of a deferral of sentence. This is not available for sexual offences. [footnoteRef:967] [967:  See Children’s Court of Victoria, Group Conferencing (Web page, nd) <https://www.childrenscourt.vic.gov.au/criminal-division/group-conferencing>.] 

	Children, Youth and Families Act 2005 (Vic) (‘CYFA’)

	New South Wales
	Police diversion
Warning: for summary offences (s 13) but cannot be given for violent offences: YOA s 14(2)(a).
Caution: for offences covered by the YOA s 18, a formal police caution can be given. These are summary offences and indictable offences that can be dealt with summarily: YOA s 8(1). However, physical sexual offences are generally excluded (even if they are summary or indictable offences that may be dealt with summarily).[footnoteRef:968] [968:  Excluded offences are the following offences under the Crimes Act 1900 (NSW): ss 8(2)(d), 61E, 61KC, 61KD, 61KE, 61KF, 61L, 61M, 61N, 61O (1), (1A) or (2), 66C, 66D, 66DA, 66DB, 66DC, 66DD, 66DE, 80, 81A or 81B. Other sexual offences are indictable offences that cannot be dealt with summarily. Several online offences, such as production, dissemination or possession of child abuse material s 91H, and distribute intimate images without consent s 91Q are indictable offences that can be dealt with summarily: see Criminal Procedure Act 1986 (NSW) s 259, sch 1.] 

Must admit an offence: YOA s 19. However, note use of protected admissions, which means that a youth can admit to offence but cannot use anything said during the interview in any criminal proceedings. This scheme is contained in policy and not legislation (see R v Jai [2023] NSWChC 9).
Youth Justice Conference (YOA ss 35, 37). Young person must admit offence but note the provision for protected admissions.
Most physical sexual offences excluded: YOA s 8.
	Youth Offenders Act 1997 (NSW) (‘YOA’) provides for warnings, formal cautions and conferences for young people aged between 10 and 17 at the time of the alleged offence, and under 21 at the time of the proceedings.

	
	Court 
Jurisdiction
Children’s Court of New South Wales has jurisdiction to hear proceedings for any offence (whether indictable or summary) other than a serious indicatable offence: CCPA s 28.
Aggravated sexual assault (other than where the circumstance of aggravation is that the complainant is under the 16) is a serious indictable offence: CCPA s 3.
If a young person is charged with a child sexual assault offence, then the prosecution may request that proceedings be dealt with on indictment: CCPA ss 31AA, 31AB. 
This applies for prescribed sexual offences: Criminal Procedure Act 1986 (NSW) ss 3, 83. This includes contact offences and using a child for the production of CSEM under the Crimes Act 1900 (NSW) s 91G. It does not include the offence of production, dissemination and possession of child abuse material: Crimes Act 1900 (NSW) s 91H.[footnoteRef:969] [969:  Note that the Director of Public Prosecutions must approve proceedings for an offence against a child under Crimes Act 1900 (NSW) s 91H.] 

Diversion
Caution: where young person admits an offence: CCPA s 31. Not available for most sexual offences.
Youth Justice Conference (CCPA ss 35, 37): Youth Justice Conferencing is available as part of the criminal justice system to young people who have admitted to or been found guilty of offences, but sexual offences are excluded: CCPA ss 8, 35, 36, 40.
	Criminal Procedure Act 1986 (NSW)

Children (Criminal Proceedings) Act 1987 (NSW) (‘CCPA’) sets out the jurisdiction of the Children’s Court in relation to criminal matters.

Youth Offenders Act 1997 (NSW) (‘YOA’)

	Queensland
	Police diversion
Caution
Police can caution where the young person admits the offence and consents to being cautioned (YJA s 16).
No restriction of offences for which police can caution under the YJA but are operationally restricted to offences that are not serious offences. This is set out in the Operational Procedures Manual, [5.3.1]. 
This also says that if a child commits a sexual offence, officers are to consider and comply with the provision of guidelines 5(i) and 5(v) of the DPP Guidelines. 
These provide for special considerations relating to the prosecution of child offenders 5(i) and set out that child may be prosecuted for a sexual offence where the child has exercised force, coerced someone younger, or otherwise acted without the consent of the other person. And that a child should not be prosecuted for sexual experimentation involving children of similar ages in consensual activity: 5(v) of the DPP Guidelines.
Restorative justice process
Police can refer for a restorative justice process (RJ), if the young person admits committing the offence, s 22.
There are no offences precluded from this process.
This includes conferences (YJA pt 3 div 2) and alternative diversion programs (pt 3 Div 3). Alternative diversion programs allow to diversion where it was not possible to progress a restorative justice conference (for example, where a victim is not willing to participate in a conference.
	Youth Justice Act 1992 (Qld) (‘YJA’)

	
	Court (comprises a Magistrates Court and a District Court)
Jurisdiction
The Childrens Court of Queensland deals with all young people who commit sexual offences.
The Childrens Court (Magistrates Court) deals with children charged with less serious sexual offences, which would include the offence of sharing intimate images: YJA div 2.
The Childrens Court (District Court) deals with other sexual offences (which are serious offences defined by having a sentence of 14 years or greater if the offender was an adult): YJA ss 8, 81.
Diversion
The court can refer a child or young person to  restorative justice (YJA ss 22, 162). The child or young person must admit to committing the offence. 
Sentencing courts can also refer children and young people to RJ as part of a sentence and can make a ‘Restorative Justice Order’: YJA s 175(db). 
	Childrens Court Act 1992 (Qld)

Youth Justice Act 1992 (Qld)

	South Australia
	Police diversion
Available for minor offences: offences to which the YOA-SA apples that should, in the opinion of the police officer in charge of the investigation be dealt with as a minor offence because of the limited extent to harm caused through the commission of the offence, the character and antecedents of the alleged offender, the improbability of the youth reoffending and where relevant the attitude of the youth’s parents or guardians s 3.
The Act applies to any offence alleged to have been committed by a youth except an offence excluded by regulation s 3. This means diversion is available for sexual offending,
Informal caution YOA-SA s 6
Police officer may informally caution for minor offence
Formal caution YOA-SA s 7
If young person admits to minor offence, police officer may formally caution s 8.
Youth Justice Family conferencing 
For minor offences, a police officer may notify a Youth Justice coordinator of the admission so that a family conference may be convened: YOA-SA s 7(b).
	Young Offenders Act 1993 (SA) (‘YOA-SA’)

	
	Court 
Jurisdiction
The Youth Court can hear all offences, summary or indicatable: YCA s 7(b); YOA-SA s 16, 17. However, the DPP may lay a charge in the Magistrates Court if the youth is charged with a major indicatable offence and the DPP is of the opinion that the youth poses an appreciable risk to the safety of the community[footnoteRef:970]. The is provision for committal by the Magistrates Court to the Supreme Court or District Court or to the Youth Court: YOA-SA s 17A. [970:  A major indicatable offence is an offence where the maximum term of imprisonment is 5 years or more: Criminal Procedure Act 1921 (SA) s 5.] 

The Youth Court can also refer to Supreme Court or District Court on application of the DPP or a police prosecution because of gravity of offence or because of pattern of repeated offending: YOA-SA s 17(3)(c).
Diversion
Can refer after guilt is established to be dealt with by a police officer or a family conference: YOA-SA s 17(2).
	Young Offenders Act 1993 (SA) (‘YOA-SA’)

Youth Court Act 1993 (SA) (‘YCA’)

	Australian Capital Territory
	Police diversion
Caution
Common law
Conference
Restorative Justice (RJ) is available for sexual offences for children who are at least 10 years old and are under the age of criminal responsibility (12 but under 14 if had knowledge of wrongfulness of act for a schedule offence otherwise 14) and young people (aged 14 and under 18 at the time of the offence): CRJA 12, CC 25.
Before charges are filed, less serious offences can be referred to RJ in exceptional circumstances, but the referral should have no effect on any other action or proposed action, such as a decision to file charges: CRJA ss 7, 16(2), 22, 33(2).
For child offenders: after charges are filed, all sexual offences can be referred to RJ: CRJ s 16(3), 22. Child offenders must not deny responsibility for the commission of the offence: CRJA s 19(1)(b)(iii).
For young offenders: after charges are filed and before a guilty plea or finding, less serious sexual offences can be referred to RJ in exceptional circumstances: CRJA ss 16(2), 22. The young person must not deny responsibility for the commission of the offence: CRJA s 19(1)(b)(ii).
Serious sexual violence are defined under pt 3 of the Crimes Act 1900 (Cth) as those punishable by a term of 10 years or longer: CRJA s 12.
Less serious sexual offences are offences punishable by a term of less than 10 years: CRJA s 12.
	Crimes (Restorative Justice) Act 2004 (ACT) (‘CRJA’) ss 12, 16(1), 17.[footnoteRef:971] [971:  See Lawler et al (n 757).] 


Criminal Code (ACT) 

See Crimes (Restorative Justice) Sexual and Family Violence Offences Guidelines 2018 (ACT) cl 4


	
	Court 
Jurisdiction
The Childrens Court (which is a division of the Magistrates Court) has jurisdiction to hear any criminal proceedings in relation to a summary offence or an indicatable offence (other than an offence punishable by life imprisonment): MCA ss 288(1)(a) and (b).
The Childrens Court may send a case to the Supreme Court for sentencing if satisfied that the sentenced that should be passes on the person by Supreme Court because of the character and history of the person or that the sentence that is likely to be appropriate is a sentence the Childrens Court does not have the power to impose: MCA s 291G
Diversion
Can refer to RJ as above.
In addition, serious sexual offences cannot be referred to RJ before a guilty plea or finding. Serious sexual offences can be referred to RJ following a guilty plea or finding and before sentencing: CRJA s 16(4). The young offender must accept responsibility for commission of the offence: CRJA s 19(1)(b)(i).
See CRJA div 6.3 for referral by courts.
	Crimes (Restorative Justice) Act 2004 (ACT) ss 12, 16(1), 17

See Crimes (Restorative Justice) Sexual and Family Violence Offences Guidelines 2018 (ACT) cl 4

Magistrates Court Act 1930 (ACT) (‘MCA’) ch 4A

	Northern Territory
	Police diversion
Police can give a verbal or written warning, set up a youth justice conference or refer to a diversionary program if believes on reasonable grounds that the person has committed an offence. YJA-NT s 39. 
This does not apply to prescribed offences YJA-NT s 39(3)(b). A prescribed offence is an offence defined by regulation, YJA-NT s 38A. Prescribed offences are defined in the YJA-NT regulations, s 3A. This includes production, possession of child abuse material CC s 125B(1), sexual intercourse without consent CC s 208H, gross indecency without consent s 208HB, sexual intercourse with a child under 16 s 208J, gross indecency with a child under 16 s 208JB, 
For prescribed offences, the Commissioner of Police may authorise or require police to deal with a youth by a Youth Justice Conference or by referring to diversion program YJA-NT s 39(4).
The youth must not deny a role in the behaviour to be diverted YJA-NT s 40(1).
	Youth Justice Act 2005 (NT) (‘YJA-NT’)

	
	Court 
Jurisdiction
Youth Justice Court established under the YJA-NT s 45, and the jurisdiction is exercised by a judge, s 46. The Court has jurisdiction to deal with all charges in respect of summary or indictable offences YJA-NT s 52(1)(a). This does not limit the jurisdiction of the Supreme Court to deal with the matter where an ex officio indictment has been presented to the court YJA-NT s 52(3).
Note that DPP consent is required to commence proceedings against a child for s 208JG(1) or (2) or 208JH(1), (2), (3) or (4) and an offence against another provision of this Division other than section 208JI (11) alleged to have committed by a child under the age of 14, s 208 CC.
Diversion
The Northern Territory legislates restorative justice conferencing for children and young people. Most serious sexual offences are excluded (as above in police diversion).
	Youth Justice Act 2005 (NT) 64, 84 

Criminal Code Act 1983 (NT) 

	Tasmania
	Police diversion
Informal caution YJA-TAS s 8
Not used for an assault (TPM).
Formal caution YJA-TAS s 9
Admits commission of offence.
Not available for prescribed offences.
Community conference YJA-TAS s 14
Admits commission of offence.
Not available for prescribed offences.
	Youth Justice Act 1997 (Tas) (‘YJA-TAS’)
Tasmania Police Manual

	
	Court 
Jurisdiction
The Youth Division can hear all matters other than prescribed offences, YJA-TAS ss 3, 161.
Diversion
The court can order a community conference: YJA-TAS s 38(2)(f)
	Youth Justice Act 1997 (Tas)

	Western Australia
	Police diversion
Caution 
Cautions cannot be given for a number of offences including sexual offences (sexually penetrating a child under 13, sexually penetrating a child relative where the child is under 16, indecent assault, aggravated indecent assault, sexual penetration without consent, which are sch 1 or 2 offences): YOA-WA s 22(3). 
Any admission made at or about the time the caution is given is not admissible in proceedings as evidence of any matter to which the caution refers: YOA-WA s22(4).
Juvenile Justice Team (JJT)
Referral to a JTT meeting is available for children and young people who accept responsibility for offending, as part of a diversionary scheme for lesser offences, including less serious sexual offences. As noted, a number of offences including sexual offences (sexually penetrating a child under 13, sexually penetrating a child relative where the child is under 16, indecent assault, aggravated indecent assault, sexual penetration without consent, which are sch 1 or 2 offences) are excluded from referral: YOA-WA s 25(1).
The young person must accept responsibility: YOA-WA s 25(4). However, this is not to be construed as an admission or a plea of guilty or otherwise used in evidence against the offender: YOA-WA s 25(4).
	Young Offenders Act 1994 (WA) (‘YOA-WA’)

	
	Court 
Jurisdiction
The Children’s Court has jurisdiction to hear a charge alleged to have been committed by a child: CCWAA s 19.
For indicatable offences, or offences that can be tried on indictment or summarily and the court decides that it is to be tried on indictment, the child may elect to be tried on indictment in the Supreme Court or District Court (as the case requires): CCWAA s 19B. 
The court can be constituted by a magistrate or a judge. However, there are limits on the sentence length that a magistrate can impose. If the magistrate does not have sufficient power to sentence or otherwise deal with the child adequately, it may refer the child to sentenced or otherwise dealt with by a judge: CCWAA s 21(2).
In addition, for all sexual offence charges which carry a maximum penalty of 14 or more years imprisonment; and where the complainant is currently under 13 years old or where a ground rules hearing is necessary, the matter should be committed to a judge of the court.[footnoteRef:972] [972:  See Children’s Court of Western Australia, Practice Direction 4 of 2023: Criminal Proceedings (29 June 2023) <https://www.childrenscourt.wa.gov.au/P/practice_direction_4_of_2023.aspx>.] 

Diversion
Court can refer to JJT as an alternative to formal adjudication: YOA-WA s 28. Again, a referral cannot be made for sch 1 or 2 offences.
If a court cannot refer to a JJT, the court may refer to court conference under YOA-WA s 68.[footnoteRef:973] This is in the nature of a preliminary disposition, and following successful completion of a court conference the change may appropriately be dealt with under YOA-WA s 67 (undertaking and informal punishment).  [973:  See Children’s Court of Western Australia, Practice Direction 1 of 2023: Court Conferencing Referral to Youth Justice Services (31 March 2023) <https://www.childrenscourt.wa.gov.au/P/practice_direction_1_of_2023.aspx>.] 

	Children’s Court of Western Australia Act 1988 (WA) (‘CCWAA’)

Young Offenders Act 1994 (WA)


	Appendix I: Jurisdiction of courts and availability of diversionary procedures for sexual offences where the offender is under 18 at the time of the alleged offence





Table I.2 Youth restorative justice conferencing referral types – Queensland[footnoteRef:974] [974:  Queensland Sentencing Advisory Council (n 763) 653.] 
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[bookmark: _Toc211849485][bookmark: _Toc218157388]Appendix L: Key recommendations of the Commission of Inquiry relevant to the youth justice system and harmful sexual behaviour[footnoteRef:975] [975:  Note that other recommendations of the Commission also referred to harmful sexual behaviour, as part of training and policies.] 

	Commission of Inquiry Recommendation

	Recommendation 9.28
1. The Department for Education, Children and Young People should establish a Harmful Sexual Behaviours Support Unit to support best practice responses to harmful sexual behaviours across the Department, including in schools, Child Safety Services, out of home care and youth detention. The unit should:
a. provide advice, guidance, and support across the Department 
b. develop context-specific policies for all settings informed by the Tasmanian Government’s statewide framework and plan to address harmful sexual behaviours (Recommendation 21.8) 
c. work closely with the Quality and Risk Committee (Recommendation 9.5) to ensure systemic risks, practice issues and opportunities for improvement are identified.
2. The Tasmanian Government should allocate additional funding to support responses to harmful sexual behaviours in out of home care and youth justice.
3. The Harmful Sexual Behaviours Support Unit should develop detailed out of home care-specific policies, protocols and practice guidance to support best practice responses to harmful sexual behaviours in out of home care 
4. The Department should ensure the advanced professional development for departmental staff in understanding and responding to harmful sexual behaviours (Recommendation 9.11) includes tailored professional development for both Child Safety Officers and carers, and is available to staff in relevant roles in schools and youth justice.
5. The Department should ensure staff working in the Harmful Sexual Behaviours Support Unit are suitably experienced or undertake additional professional development to advance their knowledge in responding to harmful sexual behaviours.
6. The Department should ensure Power to Kids or another program or approach with comparable components is implemented in government funded residential care homes as a supplementary strategy to address the heightened risk of harmful sexual behaviours (including child sexual exploitation and dating violence) in out of home care.

	Recommendation 12.11 
The Tasmanian Government should: 
a. introduce legislation to increase the minimum age of criminal responsibility to 14 years, without exception 
b. develop and provide a range of community-based health, welfare and disability programs and services that are tailored to meet the needs of children and young people under the age of 14 years who are engaging in antisocial behaviour, and to address the factors contributing to that behaviour 
c. work towards increasing the minimum age of detention (including remand) to 16 years by developing alternatives to detention for children aged 14 and 15 years who are found guilty of serious violent offences and who may be a danger to themselves or the community.

	Recommendation 12.12 
The Tasmanian Government should ensure legislation to replace or amend the Youth Justice Act 1997 contains updated general principles of youth justice that reflect contemporary understandings of child development, children’s antisocial behaviour and children’s needs.

	Recommendation 12.13 
1. The Tasmanian Government, in reviewing current diversion processes and developing a Diversionary Services Framework, should:
a. examine the exercise of police discretion to determine whether opportunities for cautioning and community conferencing are being maximised, particularly for Aboriginal children and young people, and children and young people without a strong family support network
b. commission research to examine the effectiveness of formal cautions imposed with undertakings and the sanctions imposed by community conferences, to ensure they are proportionate to the alleged offending and not unnecessarily onerous
c. introduce legislation to widen the range of alleged offences in respect of which diversion may be pursued and create a presumption in favour of pre-court diversion for children and young people. 
2. The Tasmanian Government should begin statewide delivery of new diversion programs under the Diversionary Services Framework by 2025.

	Recommendation 12.15 
The Tasmanian Government should:
a. ensure any legislation designed to amend or replace the Youth Justice Act 1997 provides that:
i. rehabilitation is the primary purpose of sentencing a child
ii. the list of sentencing options is a hierarchy and a sentencer can only impose a sentence at a particular level of the hierarchy if satisfied that it is not appropriate to impose a sentence that is ‘lower’ in the hierarchy
iii. a sentence imposed on a child should be the minimum intervention required in the circumstances 
iv. a custodial sentence must only be imposed as a last resort and for the minimum period necessary 
v. in sentencing a child the court must consider the child’s experience of trauma, any child protection involvement or experience of out of home care, disruptions to the child’s living situation or education, any mental illness, neurological difficulties or developmental issues experienced by the child, and the child’s chronological age and developmental age at the time of sentencing .
vi. in sentencing an Aboriginal child, the court must consider additional factors including the consequences of intergenerational trauma, historical discriminatory policies, general and systemic racism, and any previous culturally inappropriate responses that may have worsened the effects of trauma on the child 
vii. there is a presumption against imposing restrictive conditions (such as curfews and non-association conditions) with community-based sentencing orders, which may increase a child’s likelihood of breaching a sentencing order and being sentenced to detention.
b. ensure children who are sentenced to a supervised community-based order receive adequate support to comply with the conditions of the order from therapeutically trained, culturally competent staff 
c. assist and support the Magistrates Court to establish a new division of the Court to hear and determine both child protection matters and criminal charges against children and young people, which should be constituted by at least three dedicated full-time magistrates with specialist knowledge and skills relating to children and young people
d. support the Magistrates Court to arrange for the implementation and operation of the Court’s new specialist division to be independently evaluated after three years
e. fund the Magistrates and Supreme Courts to provide professional development for judicial officers hearing matters involving children and young people in the adult jurisdiction, in areas including child and adolescent development, trauma, child and adolescent mental health, cognitive and communication deficits, and Aboriginal cultural safety.

	Recommendation 12.30 
1. The Harmful Sexual Behaviours Support Unit (Recommendation 9.28) should develop detailed youth justice-specific policies, protocols and practice guidelines to support best practice responses to harmful sexual behaviours in youth detention and other residential youth justice facilities.
2. All incidents of harmful sexual behaviours in youth detention or other residential youth justice facilities should be reported to: 
a. the Harmful Sexual Behaviours Support Unit to enable data on harmful sexual behaviours in youth detention and other residential youth justice facilities to be included in the Department for Education, Children and Young People’s monitoring and oversight of harmful sexual behaviours through the new Quality and Risk Committee (Recommendation 9.5) 
b. the Commission for Children and Young People (Recommendation 18.6). 
3. The Department should explore the potential to implement Power to Kids (or another program or approach with comparable components) in youth detention and other residential youth justice facilities as a supplementary strategy to address the heightened risk of harmful sexual behaviours in those settings and take a proactive approach to prevention.
4. The Tasmanian Government should ensure measures are in place to facilitate timely access to specialist therapeutic interventions for children in youth detention displaying or harmed by harmful sexual behaviours. Where treatment is likely to extend beyond their custodial sentence this should be provided by a clinician external to the detention centre who can continue the treatment after the child is released from detention.

	Recommendation 16.10 
1. The Tasmanian Government should extend the Witness Intermediary Scheme to include children who are under investigation for, or who have been charged with, sexual offences, and fund it to do so.
2. The Tasmanian Government should consider whether legislation should be enacted requiring police to use witness intermediaries in police interviews of children and young people and adults with communication needs (including defendants), relating to sexual offences.

	Recommendation 16.19 
We encourage the courts to consider using their powers to direct young people engaging in harmful sexual behaviours who are charged with a criminal offence to specialist therapeutic services.

	Recommendation 21.1 
1. The Department of Premier and Cabinet should lead, coordinate and fund a therapeutic service system for child and adult victim-survivors of child sexual abuse and children who have experienced or displayed harmful sexual behaviours. 
2. The Department should ensure the therapeutic service system: 
a. addresses service gaps and provides coordination of services, appropriate coverage and equitable access to quality services 
b. is easily understood and accessible to the public, state servants and other mainstream service providers.
3. The Department, in leading this work, should consult with: 
a. any relevant government departments, including the Department for Education, Children and Young People, the Department of Health and Tasmania Police 
b. sexual assault and abuse counselling services 
c. the Premier’s Youth Advisory Council and the adult victim-survivors of child sexual abuse advisory group (Recommendation 19.5) 
d. the peak body for the sexual assault service system (Recommendation 21.3). 
4. The Tasmanian Government should ensure funding agreements with nongovernment specialist services include appropriate governance requirements, sexual abuse service standards, service evaluation and child safe accreditation.

	Recommendation 21.3 
1. The Tasmanian Government should establish a peak body for the sexual assault service system, including therapeutic interventions for children who have engaged in harmful sexual behaviours, to: 
a. ensure the needs of adult and child victim-survivors of child sexual abuse and children who have experienced or displayed harmful sexual behaviours are met by the sexual assault service system 
b. represent sexual assault service providers in a coordinated way 
c. share evidence and experience 
d. develop or identify practice standards for sexual assault services and interventions for child sexual abuse and harmful sexual behaviours
e. coordinate service delivery for victim-survivors 
f. advocate for improvements in the sexual assault service system. 
2. This peak body for the sexual assault service system should be distinct from, but work in cooperation with, a family violence peak body.

	Recommendation 21.8
1. The Tasmanian Government, in collaboration with key stakeholders, should develop a statewide framework and plan for preventing, identifying and responding to harmful sexual behaviours. The framework should:
a. agree on a common definition and understanding of harmful sexual behaviours, including adopting a recognised, contemporary continuum of sexual behaviours from ‘developmentally expected’ to ‘harmful’
b. use an evidence-informed framework for understanding, preventing, identifying and responding to harmful sexual behaviours
c. clarify the roles and responsibilities of the various agencies and departments involved in preventing and responding to the full continuum of harmful sexual behaviours, including programs delivered by non-government providers
d. meet the needs of particular groups of children (Recommendation 21.6)
e. include structures to support ongoing engagement with emerging evidence regarding harmful sexual behaviours
f. include an evaluation framework.
2. The Tasmanian Government should ensure the therapeutic service system for children who have displayed harmful sexual behaviours:
a. provides sufficient therapeutic services that can be accessed in a timely manner
b. ensures timely access to therapeutic services for all children who need them, regardless of their age, identity or location in the state (including in youth detention)
c. ensures specialist interventions for children with disabilities
d. ensures all providers of therapeutic interventions for harmful sexual behaviours have Aboriginal representation in their governance structure.
3. The Tasmanian Government should provide ongoing and increased funding for specialist therapeutic interventions for harmful sexual behaviours that:
a. ensures children who have displayed abusive or violent harmful sexual behaviours and their families need not wait more than two weeks for support when therapeutic treatment is required
b. provides an advisory service for child-facing organisations, such as independent schools, childcare, disability and at-risk youth services and Tasmania Police (this service is not intended for the Department for Education, Children and Young People, which will have access to an internal Harmful Sexual Behaviours Support Unit (Recommendation 9.28))
c. contributes to the statewide plan for preventing harmful sexual behaviours and its agencies’ responses to children who have displayed such behaviours.

	Recommendation 21.9
The Tasmanian Government should introduce legislation to amend the Children, Young Persons and Their Families Act 1997 and the Youth Justice Act 1997 to:
a. give the Magistrates Court explicit power to order that a child who has displayed harmful sexual behaviours (and their family) engage in a therapeutic intervention for harmful sexual behaviours
b. ensure the Magistrates Court has the power to divert from the criminal justice system a child who has been charged with a criminal offence and who has engaged in harmful sexual behaviours, by adjourning the criminal proceeding to enable the child to engage in a therapeutic intervention, and discharging the child where the intervention has been completed successfully.

	Recommendation 21.10
Tasmania Police and the Department for Education, Children and Young People should update the Keeping Children Safe Handbook to reflect the Tasmanian Government’s statewide framework and plan for addressing harmful sexual behaviours, including by:
a. modifying the language used when discussing children who have displayed harmful sexual behaviours to align with the definitions developed through the National Office of Child Safety
b. clarifying the roles and responsibilities of the two agencies in responding to incidents involving harmful sexual behaviours, including the conditions under which each agency will lead the response
c. clarifying the involvement of specialist therapeutic services in responses to incidents.



Sexual assault (031)	
2008-09	2009-10	2010-11	2011-12	2012-13	2013-14	2014-15	2015-16	2016-17	2017-18	2018-19	2019-20	2020-21	2021-22	2022-23	2023-24	38.4	38.1	33.5	33	32	35.9	39	36.9	35.9	36.4	34	31.6	31.3	28.9	26.7	25.9	Non assaultive sexual offences (032) 	
2008-09	2009-10	2010-11	2011-12	2012-13	2013-14	2014-15	2015-16	2016-17	2017-18	2018-19	2019-20	2020-21	2021-22	2022-23	2023-24	10.8	13.7	11.2	12.8	21.1	31.9	36.700000000000003	36.1	28.1	26.9	22.3	25.2	27.3	26.1	27	28.1	
%



No (sexual offences)	
2015-16	2016-17	2017-18	2018-19	2019-20	2020-21	2021-22	2022-23	2023-24	7	17	12	4	7	15	12	7	11	Rate per 100 000 (sexual offences)	
2015-16	2016-17	2017-18	2018-19	2019-20	2020-21	2021-22	2022-23	2023-24	14	33.9	23.7	7.8	13.4	28.4	22.4	13	20.3	



Brief	
10	11	12	13	14	15	16	17	0	2	7	7	16	18	28	32	Diversion	
10	11	12	13	14	15	16	17	2	1	4	3	10	20	15	11	Age (at offence)


Number of young people




Count of Court Referrals 	
2013/14	2014/15	2015/16	2016/17	2017/18	2018/19	2019/20	2020/21	2021/22	2022/23	2023/24	1616	1316	1099	1327	1433	1191	1105	1197	1354	1672	1898	Count of Diversionary Procedures	
2013/14	2014/15	2015/16	2016/17	2017/18	2018/19	2019/20	2020/21	2021/22	2022/23	2023/24	1603	1409	1234	1200	1094	934	846	885	960	1195	983	



Count of Formal Cautions	
2013/14	2014/15	2015/16	2016/17	2017/18	2018/19	2019/20	2020/21	2021/22	2022/23	2023/24	398	413	371	404	343	344	276	237	313	396	293	Count of Informal Cautions 	
2013/14	2014/15	2015/16	2016/17	2017/18	2018/19	2019/20	2020/21	2021/22	2022/23	2023/24	924	827	737	680	638	479	474	542	527	715	528	Count of Community Conference 	
2013/14	2014/15	2015/16	2016/17	2017/18	2018/19	2019/20	2020/21	2021/22	2022/23	2023/24	280	168	126	116	113	108	94	105	119	83	158	



Count of Court Referrals 	
2013/14	2014/15	2015/16	2016/17	2017/18	2018/19	2019/20	2020/21	2021/22	2022/23	2023/24	9	4	12	11	11	4	11	11	11	11	13	Count of Diversionary Procedures	
2013/14	2014/15	2015/16	2016/17	2017/18	2018/19	2019/20	2020/21	2021/22	2022/23	2023/24	8	7	3	6	8	4	5	9	6	3	2	



Sexual assault	
2013/14	2014/15	2015/16	2016/17	2017/18	2018/19	2019/20	2020/21	2021/22	2022/23	2023/24	8	3	12	11	10	4	11	9	11	10	11	Child exploitation material offences	
2013/14	2014/15	2015/16	2016/17	2017/18	2018/19	2019/20	2020/21	2021/22	2022/23	2023/24	1	1	1	2	1	2	Other Non-assaultive sexual offences	
2013/14	2014/15	2015/16	2016/17	2017/18	2018/19	2019/20	2020/21	2021/22	2022/23	2023/24	1	1	



Sexual assault	
2013/14	2014/15	2015/16	2016/17	2017/18	2018/19	2019/20	2020/21	2021/22	2022/23	2023/24	7	3	2	5	7	4	3	6	3	2	1	Child exploitation material offences	
2013/14	2014/15	2015/16	2016/17	2017/18	2018/19	2019/20	2020/21	2021/22	2022/23	2023/24	1	4	1	1	1	2	3	2	1	1	Other Non-assaultive sexual offences	
2013/14	2014/15	2015/16	2016/17	2017/18	2018/19	2019/20	2020/21	2021/22	2022/23	2023/24	1	2	1	1	



All courts	
2010-11	2011-12	2012-13	2013-14	2014-15	2015-16	2016-17	2017-18	2018-19	2019-20	2020-21	2021-22	2022-23	2023-24	132	120	89	87	113	94	101	111	128	124	113	130	158	150	Youth Justice Division	
2010-11	2011-12	2012-13	2013-14	2014-15	2015-16	2016-17	2017-18	2018-19	2019-20	2020-21	2021-22	2022-23	2023-24	8	8	8	15	8	0	3	8	5	4	3	6	8	3	
Defendants




Charges	
2013/14	2014/15	2015/16	2016/17	2017/18	2018/19	2019/20	2020/21	2021/22	2022/23	2023/24	29	18	23	14	30	24	15	9	30	25	19	Defendants	
2013/14	2014/15	2015/16	2016/17	2017/18	2018/19	2019/20	2020/21	2021/22	2022/23	2023/24	15	9	8	11	17	10	12	7	9	18	9	
Number




Unlawful sexual penetration of an adult	
2013/14	2014/15	2015/16	2016/17	2017/18	2018/19	2019/20	2020/21	2021/22	2022/23	2023/24	8	4	14	5	13	14	8	5	3	16	9	Unlawful sexual contact of an adult	
2013/14	2014/15	2015/16	2016/17	2017/18	2018/19	2019/20	2020/21	2021/22	2022/23	2023/24	17	9	8	9	16	8	4	2	5	6	8	Unlawful sexual contact of a child	
2013/14	2014/15	2015/16	2016/17	2017/18	2018/19	2019/20	2020/21	2021/22	2022/23	2023/24	3	5	1	2	2	21	3	1	Unlawful sexual penetration of a child	
2013/14	2014/15	2015/16	2016/17	2017/18	2018/19	2019/20	2020/21	2021/22	2022/23	2023/24	1	1	1	2	1	1	



Fine	
2013/14	2014/15	2015/16	2016/17	2017/18	2018/19	2019/20	2020/21	2021/22	2022/23	2023/24	2	1	18	YJA - Probation	
2013/14	2014/15	2015/16	2016/17	2017/18	2018/19	2019/20	2020/21	2021/22	2022/23	2023/24	6	1	7	2	2	1	YJA - Detention Order	
2013/14	2014/15	2015/16	2016/17	2017/18	2018/19	2019/20	2020/21	2021/22	2022/23	2023/24	4	7	2	3	2	Recognisance	
2013/14	2014/15	2015/16	2016/17	2017/18	2018/19	2019/20	2020/21	2021/22	2022/23	2023/24	14	YJA - Release on Conditions S47(1)(d)	
2013/14	2014/15	2015/16	2016/17	2017/18	2018/19	2019/20	2020/21	2021/22	2022/23	2023/24	3	1	1	2	1	1	YJA - Community Service	
2013/14	2014/15	2015/16	2016/17	2017/18	2018/19	2019/20	2020/21	2021/22	2022/23	2023/24	2	1	2	Imprisonment - Wholly Suspended	
2013/14	2014/15	2015/16	2016/17	2017/18	2018/19	2019/20	2020/21	2021/22	2022/23	2023/24	1	2	1	Community Correction Order	
2013/14	2014/15	2015/16	2016/17	2017/18	2018/19	2019/20	2020/21	2021/22	2022/23	2023/24	2	Driving Disqualification	
2013/14	2014/15	2015/16	2016/17	2017/18	2018/19	2019/20	2020/21	2021/22	2022/23	2023/24	2	



Charges	


2013/14	2014/15	2015/16	2016/17	2017/18	2018/19	2019/20	2020/21	2021/22	2022/23	2023/24	4	8	0	20	9	19	18	5	8	14	10	Defendants	

2013/14	2014/15	2015/16	2016/17	2017/18	2018/19	2019/20	2020/21	2021/22	2022/23	2023/24	3	5	0	6	4	9	6	4	5	6	5	
Number




Sexual assault of an adult	
2013/14	2014/15	2015/16	2016/17	2017/18	2018/19	2019/20	2020/21	2021/22	2022/23	2023/24	2	2	19	7	16	16	1	3	10	6	Sexual assault of a child	
2013/14	2014/15	2015/16	2016/17	2017/18	2018/19	2019/20	2020/21	2021/22	2022/23	2023/24	2	1	1	2	3	2	4	5	2	4	Child abuse material offences	
2013/14	2014/15	2015/16	2016/17	2017/18	2018/19	2019/20	2020/21	2021/22	2022/23	2023/24	4	2	Child procurement or grooming	
2013/14	2014/15	2015/16	2016/17	2017/18	2018/19	2019/20	2020/21	2021/22	2022/23	2023/24	1	



Mandatory reports	
2020	2021	2022	2023	2024	10080	11956	13849	17917	19152	Non-mandatory reports	
2020	2021	2022	2023	2024	2582	2738	2694	2988	2845	
New converstions to the ARL
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Enters a plea of guity to the court and is referred to,
RY.C priorto sentencing. Their partcipation in this
conference can be considered by the court when
determining the appropriate sentence.

The young person s ordered to participate in RYIC
as part of their sentence. The young person must
agree to partcipate in the conference for this order
to be made.

Retured to police, who vill either: return
the charges to court provide another
chance to attend a conference; ssue a
caution; or take no action.

Retured to police, who vill either: return
the charges to court provide another
chance to attend a conference; ssue a
caution; or take no action.

Retured to court who wil sither: re-
sentence them; provide another chance to
attend a conference; or take no action.

Retured to police, who vill either: return
the charges to court; provide another
chance to attend a conference; ssue a
caution; or take no action.

Retured to police, who vill either:return
the charges to court provide another
chance to attend a conference; ssue a
caution; or take no action.

‘The sentencing court wil be told and wil
have regard to this in sentencing the
young person for the offence.

Returned to court, and the young person
willbe resentenced for the original
offences.
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Youth Justice  12.12 Amend the Youth Justice Act to update the principles of the Act
Act 1997 to reflect contemporary understanding of child development.

12131()  Introduce legislation to widen the range of offences where
diversion may be used and create a presumption in favour
of pre-court diversion.

12.45@)  Amend the Youth Justice Act to introduce sentencing
requirements including providing for rehabilitation as a primary
purpose and graduated, trauma-informed sentencing.

Bail Act1994 12.14(@)i Introduction of legislation to consider the matters specified in
section 38 of the Bail Act 1977 (Vic), as well as consideration of the
child or young person's age (including developmental), Aboriginal
status, and previous traumatic and out of home care experience.

12.14(a)ii  Introduction of legislation that prohibits the refusal of bail to
children and young people on the grounds of not having any,
or any adequate, accommodation.

Magistrates  21.9 Amend the Youth Justice Act and Children, Young Persons and

Court Their Families Act (1997) (Tas) to ensure that the Magistrates
Court has explicit power to order a child who has engaged in
harmful sexual behaviour to engage in therapeutic intervention.

1245()  Assistand support the Magistrate's Court to establish a new
division of the Magistrates Court to hear and determine both
child protection matters and criminal charges against children
and young people.

Other 12.20@)  Appropriate mechanisms and pathways for children in contact
legislation with the criminal justice system to be diverted to the mental
related work health system for assessment and treatment.

1211(@)  Raise the minimum age of criminal responsibility to 14 years.

1241(c)  Raise the minimum age of detention (including remand) to 16 years.




